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                                                                                         compliance with the international law standards  on the protection of indigenous rights

                                                                                                5. Legal mechanisms of indigenous participation   in decision-making

                                                                5.2. Listening to the stakeholders: the opinions of the Sami, the points of view of the non- non-Sami groups and the reasons of the commercial companies

                                
                    An Australian company, Hannans Reward Ltd, is planning to start an exploration exercise just 
 a few kilometres from the town of Kiruna, in Sweden. The project is well established and by 
 the end of 2014 the company was planning to  apply for exploitation concessions in order to 
 start with the activities of mining. According to Mattias Åhren, a member of the Sami Council, 
 this project will affect forests and Sami territories, and taking into account the fact that mines 
 produce  a  big  amount  of  waste,  it  is  easy  to  imagine  that  the  mining  activities  will  destroy 
 reindeer herding in that area.  


The Sami community is continuing its struggle and a complaint  was submitted to the United 
 Nations  Committee  on  the  Elimination  of  Racial  Discrimination  (CERD).  However,  the 
 company stated that the project must go on, according to the estimation that one billion tonnes 
 of ore can be extracted in the area of Kiruna. A similar case took place in Rönnbäcken, a town 
 300 kilometres south-west of Kiruna, and in that case a nickel mining project was stopped by 
 UN  intervention.  The  Swedish  mining  inspectorate  granted  to  Nickel  Mountain,  a  Swedish 
 company,  exploitation concessions. This  decision was brought  to  the  court by local  reindeer 
        


211 Ibidem, p. 236. 
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herders, in order to safeguard their right of reindeer herding. In August 2013, the appeal was 
 dismissed  and  the  applicants  took  their  complaint  to  the  CERD.213 After  some  months,  the 
 CERD asked the Swedish government to suspend all mining activities at the Rönnbäcken sites. 


Fredric Bratt, director of the Nickel Mountain society, said that “the company was in dialogue 
 with local reindeer herders and want to mine alongside them. However, their consent was not 
 necessary and as the CERD only had an advisory role, the decision on mining was ultimately 
 down to the Swedish government”.214


Another case of exploration of natural  resources  occurred in Jokkmok, Sweden, where there 
 was  a  strong  division  among  the  population,  namely  between  the  Sami  and  the 
 environmentalists,  on  the  one  hand,  and  non-Sami  and  entrepreneurs,  on  the  other.  The 
 position of the Sami can be summarised in this affirmation made by Henrik Blind, a Sami of 
 Jokkmok: “I’m a Sami. And we are standing on Sami ground.”215 However, non-Sami have a 
 different  opinion  due  to  the  economic  situation,  as  is  pointed  out  by  Kjell  Ek:  “Stores  are 
 empty,  houses  are  empty  —  if  no  one  comes  to  this  society  it  will  slowly  die  out. 


Unfortunately,  we  can’t  live  on  reindeer  herding  alone.”216 According  to  Fred  Boman,  the 
 CEO of Beowulf Mining of Sweden, “the Sami village closest to the mine has a herding area 
 for its 4,500 reindeer of around 4,000 square kilometers and the mine would use no more than 
 20  square  kilometers.  Furthermore,  mining  would  create  around  250  jobs,  as  well  as 
 opportunities for local businesses”.217 As it is possible to notice from these examples, it is not 
 easy to find shared solutions in order to respect the rights of the Sami as well as the rights of 
 non-Sami. Moreover, also the position of the state must be taken into account, together with 
 the interests of the companies involved in the mining process, due to the fact that the revenues 
 from mining activities can be important for the national economy, as well as for companies. 


How to deal with all these issues is not easy, but we will try to do it in the conclusion of this 
 study. 


       


213 Concluding observations on the combined nineteenth to twenty-first periodic reports of Sweden, adopted by 
 the Committee at its eighty-third session, UN doc. CERD/C/SWE/CO/19-21, August 2013. 
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6. Conclusions 


The protection of indigenous rights is problematic already regarding the traditional rights, like 
 the right to land, the right to participate in the decision-making process, the right to enjoy the 
 indigenous culture and lifestyle. For this reason, it is easy to understand how difficult it can be 
 to  ensure  indigenous  rights  in  relation  to  the  exploitation  of  natural  resources  and  subsoil 
 resources. As explained in this study, the main problem is the right to land, which is directly 
 related to natural resources that can be found in indigenous areas. 


Among  the  three  Nordic  countries,  only  Norway  has  ratified  ILO  Convention  No.  169. 


However, there are still problems in the full application in the Norwegian legal framework of 
 the provisions in the Convention. In fact, as pointed out in chapter 4, Norway has a particular 
 interpretation of Article 14 of ILO Convention No. 169. For the Norwegian government it is 
 sufficient to recognise that the Sami have the right to use their land that they have occupied 
 since immemorial times, without any recognition of the right to ownership of  the Sami over 
 their  lands.  Notwithstanding  this  anomaly  in  the  interpretation  of  ILO  Convention  No.  169, 
 the fact that Norway has amended its Constitution, adding an article on the protection of the 
 Sami (Article 110a), must not be underestimated. In addition, it is of great value that Norway 
 was the first country that ratified ILO Convention No. 169, and one of the few countries in the 
 world that have publicly apologised for the policy of Norwegianization implemented until the 
 1960s against its indigenous peoples. Furthermore, it must be underlined that the Norwegian 
 Mineral Act established good protection for Sami rights. In fact, it must be taken into account 
 that with this law the Sami are entitled to be informed when a mining process is going to start 
 and  to  finish  (although  there  are  shortcomings  in  the  decision-making  process).  In  addition, 
 the  state,  together  with  the  company  involved  in  the  exploitation  process,  is  obliged  to 
 evaluate  the  impact  that  the  mining  process  can  have  on  the  Sami  traditional  lifestyle  and 
 there  is  the  possibility  to  deny  the  concession  of  a  permission  if  there  may  be  a  negative 
 impact on the Sami lifestyle. 


Finally, the Sami Parliament of Norway is entitled to the right of appeal to the King in those 
cases where a permission was conceded without taking into account the needs of the Sami. In 
general,  it  is  possible  to  say  that  Norway  ensures  a  good  protection  of  the  rights  of  the 
Norwegian Sami, although the role of the Norwegian Sami Parliament is still marginal, above 
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all  during  the  decision-making  process.  This  weakness  is  due  to  the  fact  that  national 
 authorities of Norway are not obliged to consult the Norwegian Sami Parliament in every case 
 that can affect the Sami lifestyle (unlike in the Finnish Sami Parliament Act, in the Norwegian 
 Sami Parliament Act there is no provision regarding the duty to negotiate with the Sami). 


Among  the  three  Nordic  states  that  we  have  analysed  in  this  study,  the  most  active  in 
 guaranteeing the protection of Sami rights is, without doubt, Finland. Already in the Finnish 
 Constitution it is possible to find obligations on the protection of Sami rights. However, it is 
 the Finnish Mining Act adopted in 2011 that establishes broad provisions for the protection of 
 the  Sami  in  the  context  of  mining  activities.  The  Act  establishes  that  the  Sami  must  be 
 informed  when  a  mining  process  is  going  to  start  and  to  finish  (and  in  the  Sami  Parliament 
 Act  there  is  also  a  provision  about  the  duty  to  negotiate  with  the  Sami  in  every  case  that  a 
 decision can affect their life and so, also in case of the start of a mining activity). In addition 
 the  state,  together  with  the  company  involved  in  the  exploitation  process,  must  evaluate  the 
 impact  that  the  mining  process  can  have  on  the  Sami  areas,  and  it  is  possible  to  deny  the 
 concession  of  a  permission  if  there  may  be  negative  impacts  on  the  Sami  lifestyle.  Finally, 
 section  165  establishes  the  right  of  appeal  for  the  Sami  in  those  cases  where  a  permit  was 
 conceded without taking into account the needs of the Sami.  


Although  Finland  has  not  yet  ratified  ILO  Convention  No.  169,  it  is  possible  to  say  that  it 
 ensures a good protection of Sami rights in the national framework. Furthermore, the contents 
 of the Mining Act, which is very protective of the Sami, represent a step forward for Finland 
 towards the ratification of ILO Convention No. 169 by 2015, which is the goal of the current 
 government. 


Sweden has the weakest position in the protection of Sami rights among the Nordic countries. 


As pointed out in chapter 4, there are no provisions regarding the protection of Sami rights in 
 the  Minerals  Act  of  Sweden  and  this  lack  of  obligations  is  also  present  in  the  Constitution. 


Although the Swedish government is making an effort in order to ratify ILO Convention No. 


169 in  the future, there  is  so  far no comfortable progress  in  the protection of Sami rights.  It 
seems  that  the  position  of  the  Swedish  government  regarding  the  protection  of  indigenous 
rights is only theoretical and it does not find any application in practice. Hence, it seems clear 
that for the moment the ratification of ILO Convention No. 169 is not the goal of the Swedish 
government. 
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In conclusion, we can say that generally in all cases of mining activities, the right to land of 
 the indigenous peoples is threatened. When we say right to land, all the implications that this 
 right can have must be considered, among them the right to use natural resources that can be 
 found in that land, the right to enjoy the traditional lifestyle and the right to freely decide the 
 way of development. Is it possible to ensure the protection of the right to land of indigenous 
 peoples  and,  at  the  same  time,  satisfy  the  economic  needs  of  the  states?  This  is  a  difficult 
 issue, but a good way to try to ensure a balance between the interests of the indigenous people 
 and states is through participation.  


In  particular,  the  right  to  free,  prior  and  informed  consent  (FPIC)  can  be  used  to  deal  with 
 such  problems.  As  pointed  out  in  the  comparison  between  the  Mining  Acts  and  ILO 
 Convention No. 169, the real  problem that must  be solved is  to  guarantee to  the indigenous 
 peoples  the  opportunity  to  participate  in  the  entire  decision-making  process,  from  the 
 beginning  to  the  end.  Only  in  this  way  can  it  be  possible  to  ensure  good  protection  for 
 indigenous  rights,  to  satisfy  the  economic  interests  of  the  states  and  also  to  create  new 
 economic opportunities for the indigenous communities. 


If participation will be seen by the states as an important instrument to protect Sami rights and 
 also  their  interests,  it  will  be  possible  in  reality  to  involve  the  Sami  in  the  entire  
 decision-making process.  It  seems  that the FPIC and the right  to  participate of indigenous  peoples in 
 general,  established  in  the  international  instruments,  does  not  find  an  application  in  the  real 
 world.  In  fact,  it  is  interesting  to  think  that  the  right  to  participate  is  established  in  ILO 
 Convention No. 169 and that it is broadly confirmed in the UN Declaration on the Rights of 
 Indigenous Peoples, which are two international  documents, but it does not have a complete 
 application in the national framework. 


It  seems  that  there  is  a  top-down  approach  in  order  to  solve  the  lack  of  participation  of 
indigenous  peoples  in  the  decision-making  processes.  In  effect,  it  is  possible  to  say  that  the 
duty to guarantee the right to participation of indigenous peoples is not born at the local level 
before  reaching  the  international  level  (bottom-up  approach),  but  was  conceived  in  the 
international arena, in order to be applicable also at the local level (top-down approach).  
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However, it does not mean that this is negative, because it can be seen as a signal that for the 
 international  community  the protection  of  indigenous  rights  and the indigenous heritage is  a 
 value that must be fulfilled. It seems that the international community has been more active in 
 order to adopt instruments to protect indigenous rights than national actors. This must not be 
 underestimated,  because  it  means  that  the  international  community  can  forerun  states  in 
 decisions that can have an impact in the entire world.  


We  can  say  that  the  most  important  thing  is  that  the  decisions  must  not  be  imposed  upon 
indigenous  communities,  but  states  should  negotiate  with  them  (as  is  already  happening  in 
Finland). Participation is a means to protect indigenous rights, but also to avoid useless loss of 
time  and  money  for  the  states  as  well  as  the  only  way  to  reach  an  agreement  between  the 
states and the indigenous communities. 
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