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                                                                                        2.3. The situation of the Sami in the Nordic states

                                                                2.3.2. The two main cases about the Sami right to land: the Taxed Mountain case and the  Alta case

                                
                    It  is  important  to  underline  that  until  the  recent  decades  the  official  opinion  in  Finland, 
 Norway and Sweden about the Sami right to land was that when the government had annexed 
 those lands, it had taken possession of “ownerless lands” and only 40 years ago things started 
 to  change.  In  fact,  in  1966,  a  Sami  group  of  the Jämtland  brought  a  case  on  the  land 
 ownership  and  usage  since  time  immemorial  against  the  Swedish  state  (so-called 


“Skattefjällsmålet  –  Taxed  Mountain  case”)  to  the  Supreme  Court  of  Sweden.  This  was  the 
 first important case about the Sami land and water rights and after 15 years, in 1981, the case 
 was solved by the Supreme Court of Sweden. It is important to underline that the decision of 


       


53 It is useful to underline that until 1751 there was no border between Norway and Sweden in Sami territories. 


In fact, only with the signing of the “Sami Codicil” in that year, the boarders were defined.  In addition, in this 
 agreement the Sami were recognised as an ethnic minority that could continue to use the lands without regard to 
 the new borders. 


54 Sillanpää, 1994, p. 46. 


55 The difficulty to define the real status of the Sami of Norway in that period is due to the fact that until 1814 
 Norway was an integral part of Denmark, from 1814 to 1905 Norway  was in personal union  with Sweden and 
 only since 1908 Norway is completely independent. 


56 Sillanpää, 1994, p. 47. 
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the  court  was  unanimous  (with  only  the  dissenting  opinion  of  judge  Bengtsson  regarding 
 fishing and hunting rights of the Sami).57  


Basically, the Sami applicants wanted to see recognised the ownership of certain areas in the 
 northern part of the province of Jämtland (known as Skattefjäll) and some adjacent properties 
 known as “extended territories”. After a careful evaluation, the Court decided that the legal 
 situation in the area was unequivocal before the promulgation of the “Reindeer Grazing Act” 


of  1886  in  which  it  was  stated  that  the  state  was  the  owner  of  the  Taxed  Mountain  and  the 
 right of the Sami was limited to the right of use. Hence, in the opinion of the Court, the Sami 
 could not request the ownership rights because of their use since time immemorial. The final 
 verdict of the Court was that the Swedish State was the owner of the Taxed Mountain and that 
 the claims of the Sami to ownership could not be sustained.58  


Notwithstanding the fact that the decision was not positive for the rights that the Sami were 
 claiming, many legal principles in favour of the Sami rights were written in the verdict of the 
 Court.  In fact,  the decision can be seen as  a victory of the Sami rights,  given that the Court 
 stated  that  it  was  possible  to  acquire  title  to  land  for  reindeer  grazing,  hunting  and  fishing. 


With this decision, the Court rejected the position of the Swedish government that was against 
 the  possibility  for  nomadic  people  to  acquire  ownership  rights.  Furthermore,  the  Court 
 declared that, even if the Sami have no rights other than those awarded by legislation on the 
 Taxed  Mountain,  these  rights  of  use  can  be  constitutionally  protected  in  the  same  way  as 
 ownership rights. Finally, even if this does not mean that the Sami rights are protected against 
 expropriation, their rights cannot be taken without compensation. It is important to underline 
 that  the  Supreme  Court  clearly  stated  that  this  decision  was  valid  only  for  the  county  of 
 Jämtland, so it was not applicable to other claims by Sami in other parts of Sweden.59


Another case connected with both the indigenous right to land and the  economic interests of 
 the state is the Alta case. Alta, one of the biggest municipalities in the Finnmark County, in 
 Norway,  became  famous  in  1979  because  of  the  struggle  of  the  Sami  against  a  government 
 decision.  In  1978,  the  Norwegian  government  decided  to  build  a  hydro-electric  dam  on  the 
 Alta-Kautokeino river system. This project was considerably smaller than a previous project 
        


57 Ibidem, p. 90. 


58 Ibidem. 


59 Ibidem, p. 91. 
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which was supposed to submerge the Sami village of Maze.60 Notwithstanding that the second 
 project was smaller than the first one, the Sami peoples were concerned that this dam could 
 have  had  an  important  impact  on  salmon  fisheries  in  the  Alta  River,  as  well  as  on  reindeer 
 grazing.  


The opposition to this project culminated with one of the largest civil disobedience cases ever 
 in Norway, with hundreds of policemen who removed the demonstrators from the project site.


The  issue  was  brought  to  court  and  in  1982,  the  Supreme  Court  of  Norway  stated  that  the 
 project could carry on, but the Sami had the right to receive monetary compensation.61  


After  the  verdict  of  the  national  court,  the  issue  was  brought  also  to  the  European 
 Commission  of  Human  Rights,  in  the E.  and  G.  v  Norway  case.  Two  representatives  of  the 
 Sami  indigenous  community  claimed  that  they  suffered  a  violation  of  Article  8  (right  to 
 respect for private and family life) of the European Convention on Human Rights, due to the 
 fact that the building of the dam would compromise their traditional reindeer grazing grounds. 


The Commission agreed with the idea that traditional practices and indigenous lifestyle could 
 be seen as private and family life, but found that the project was necessary for the economic 
 well-being of the country. For this reason, the application was declared inadmissible.  


Notwithstanding  that  the  actions  of  the  Sami in  the  courts  were  insufficient  in  order  to  stop 
 the  construction  of  the  dam,  these  actions  resulted  in  a  number  of  meetings  between  the 
 Norwegian  government  and  the  Sami  delegations,  with  the  result  that  the  government 
 appointed  two  committees  to  discuss  the  cultural  issue  and  the  legal  relations  of  the  Sami 
 peoples.62 These  two  committees  were  important  for  the  birth  of  the  Sami  Assembly  in 
 Norway in 1989 and for the adoption of the Finnmark Act by the Norwegian government in 
 2005.63


       


60 Solbakk, 2006, p. 165. 


61 Sillanpää, 1994, p. 92. 


62 Solbakk, 2006, pp. 164–167. 


63 Ibidem, pp. 168–170. 
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2.3.3.  The  mining  process  in  the  Sami  areas:  between  traditional  and  non-traditional 
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