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    The Legal Position of the Sami in the Exploitation of Mineral Resources in Finland, Norway and Sweden
                        (sivua 51-54)

                    

                            
            
                                                                                         compliance with the international law standards  on the protection of indigenous rights

                                                                                                4.1. The Mining Acts of the three selected Nordic states

                                                                4.1.1. Finland: a complete Act for Sami rights

                                
                    Introducing an effective legal regulation of the mining process is important in order to prevent 
 possible violations of indigenous rights. In particular, due implementation of such legislation 
 is  significant  for  the  protection  of  Sami  rights.  A  short  analysis  of  the  provisions  of  the 
 Mining  Acts  in  the  three  Nordic  countries  entailing  the  protection  of  the  Sami  peoples  is 
 presented in the beginning of this chapter. Further in this chapter a comparison will be made 
 between the obligations set out in national law and those established in international law. The 
 final  aim  is  to  study  if  the  provisions  at  the  national  level  are  sufficient  to  grant  a  good 
 protection  to  Sami  rights  also  in  those  states  that  have  not  yet  ratified  ILO  Convention  No. 


169 (such as Finland and Sweden). 


Finland adopted the new Mining Act in June 2011, in substitution of the previous Mining Act 
 of 1965.151 One of the most important innovations of the 2011 Act is shifting the authority to 
 deal  with  the  mining  issue:  from  the  Ministry  of  Employment  and  the  Economy  to  TUKES 
 (Finnish  Safety  and  Chemical  Agency).  Now  all  the  permits  and  licenses  are  granted  by 
 TUKES.152


In  comparison  with  the  former  Mining  Act,  the  new  2011  Act  takes  more  extensively  into 
 account the rights and the responsibility of the parties involved in the process of mining, the 
 environmental  issues,  and  the  rights  of  the  landowners  and  gives  more  power  to  the 
 municipalities in order to allow the stakeholders to influence the decision-making process.153
        


151 PWC, 2012, p. 8. 


152 New  Mining  Act  and  gold  panning  permit,  
 http://tukes.fi/en/Branches/Mining/Gold-panning/New-Mining-Act-and-gold-panning-permit/ (accessed on 9/5/2014). 


153 Mining  news,  
http://www.investinfinland.fi/articles/news/mining/finlands-new-mining-act-comes-into-force-at-the-beginning-of-july/49-321 (accessed on 10/5/2014). 
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The new approach of the 2011 Act is evident also as regards the protection and safeguarding 
 of Sami rights. Section 1 of Chapter 1 establishes that:  


The activities referred to in this Act shall be adapted in the Sami Homeland, referred to in the Act 
 on the Sami Parliament (974/1995), so as to secure the rights of the Sami as an indigenous people. 


This  adaptation  shall  pay  due  attention  to  the  provisions  of  the  Skolt  Act  (kolttalaki  253/1995) 
 concerning  the  promotion  of  the  living  conditions  of  the  Skolt  population  and  Skolt  area, 
 opportunities for making a living, and the preservation and promotion of the Skolt culture.154  


This is a strong provision and can be seen as the complete recognition of the right of the Sami 
 as indigenous peoples as is stated in the Finnish Constitution of 1999 (sections 17 and 121).155
 It is important that also the Skolt Sami are mentioned in this section and this statement can be 
 seen as a further step of the government of Finland towards the recognition and the protection 
 of the three different Sami groups living in Finland. Section 12 (Notification of field work and 
 construction  in  the  exploration  area)  contains  another  provision  dealing  with  the  Sami  and 
 Skolt peoples. It states:  


Moreover,  a  notification  must  be  submitted  to  the  Sami  Parliament  in  the  Sami  Homeland,  the 
 appropriate  local  reindeer  owners’  associations  within  an  area  specifically  intended  for  reindeer 
 herding  as  stipulated  in  the  Reindeer  Husbandry  Act  (a  special  reindeer  herding  area), and  to  a 
 village  meeting  of  the  Skolt  people  in  the  Skolt  area  referred  to  in  the  Skolt  Act  (kolttalaki 
 253/1995). 


Also  in  this  case  it  is  possible  to  note  that  the  2011  Act  allows  a  broader  protection  of  the 
 Sami. A similar obligation to notify the authorities about field work in the gold panning area 
 is included in Chapter 4, section 27, which states:  


In  writing,  the  gold  panner  must  provide  advance  notification  to  the  authority  or  institution 
 responsible for management of the area of all field work that could cause damage or inconvenience. 


Moreover,  notification  shall  be  submitted  to  the  Sami  Parliament  in  the  Sami  Homeland,  to  the 
 appropriate  local  reindeer  owners’  associations  in  a  special  reindeer  herding  area,  and/or  to  a 
 village  meeting  of  the  Skolt  people  in  the  Skolt  area,  as  relevant.  Further  provisions  on  the 
 notification procedure may be given by government decree. 


In addition, regarding the gold mining area, section 30 stipulates that:  


The mining authority shall inform the following about the final inspection: the gold panner and the 
 authority  or  institution  responsible  for  management  of  the  area;  within  the  Sami  Homeland,  the 
 Sami  Parliament;  within  the  Skolt  area,  the  Skolt  village  meeting;  and,  within  a  special  reindeer 
 herding area, the local reindeer owners’ associations. 


       


154 Finnish Mining Act, 2011, Chapter 1, section 1. Full text available at: 


http://www.finlex.fi/en/laki/kaannokset/2011/en20110621.pdf (accessed on 30/4/2014). 


155 The full text of the Constitution of Finland is available at: 


http://www.finlex.fi/fi/laki/kaannokset/1999/en19990731.pdf (accessed on 30/4/2014). 
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References  to  the  safeguards  of  Sami  rights  can  be  found  in  Part  II,  section  5,  of  the  2011 
 Mining Act, which refers to the permit procedures. When it comes to Sami rights, section 38 
 provides  for  precise  obligations  (such  as  the  evaluation  of  the  impact  that  a  mining  activity 
 can  have  on  that  area  and  measures  in  order  to  decrease  and  prevent  damage)  that  must  be 
 applied  in  the  Sami  homeland,  the  Skolt  area  and  the  special  reindeer  herding  area.  It  is 
 interesting  to  notice  that  this  provision  states  that  the  permit  authority  must  co-operate  with 
 the Sami Parliament (that we also call the Sami Assembly), the reindeer herding associations 
 and the institution responsible for management of the area.  


Beyond  the  fact  that  the  provision  established  in  this  section  safeguards  in  a  good  way  the 
 interests of the Sami, the most important thing is that this provision points out the will of the 
 state to co-operate with the Sami also in the decision-making process. In addition, it is useful 
 to underline the provisions in Chapter 6, section 50. This section, in line with the previous one, 
 could  be  considered  a  milestone  for  the  protection  of  Sami  rights  in  the  Mining  Act.  It  is 
 important because it establishes that it is not possible to grant a permit (exploration, mining or 
 gold panning permit) if this permit could compromise the traditional Sami lifestyle and their 
 culture.  


The protection of the Sami people as an indigenous people is reaffirmed also in sections 51, 
 52 and 54. In the final part of the Mining Act we can find the provisions regarding the right of 
 the Sami to  be informed about  the  termination of mining activity  (Chapter 15, section 146), 
 but  the  most  important  provision  is  in  section  165.  This  section  is  about  the  right  of  appeal 
 and it states:  


A decision on an exploration permit, mining permit, or gold panning permit; a decision to extend 
 the validity of said permit; a  decision on its expiry, amendment, or cancellation; or a decision to 
 terminate mining activity may be challenged by way of an appeal by the following: […] the Sami 
 Parliament, on the grounds that the activity referred to in the permit undermines the rights of the 
 Sami as an indigenous people to maintain and develop their own language and culture. 


This is a strong provision that gives to the Sami Assembly the opportunity to challenge every 
 decision  regarding  mining  activities  if  these  decisions  could  allegedly  threaten  the  Sami 
 traditional lifestyle. It is useful to underline that the right of appeal of the Sami is also present 
 in the Water Act of 2011, in Chapter 15, section 2.156


       


156 Finnish Water Act, 2011, section 2. Full text available at:  


http://www.finlex.fi/fi/laki/kaannokset/2011/en20110587.pdf (accessed on 11/5/2014). 
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