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                                                                                         compliance with the international law standards  on the protection of indigenous rights

                                                                                                4.1. The Mining Acts of the three selected Nordic states

                                                                4.1.4. Horizontal comparison of the three Mining Acts

                                
                    This section is devoted to a comparison between the three Mining Acts. Our aim is to find the 
 common  features,  the  differences,  and  the  legal  problems  that  can  be  found  in  each  Act.  In 
 particular,  we  will  compare  the  legal  regulation  of  the  following  principal  issues,  from  the 
 standpoint of participatory right of the Sami in mining activities:  


  The specific obligations that a state must fulfil in order to protect the rights which 
 are  most  important  for  indigenous  peoples  (i.e.  right  to  land,  right  to  
 self-determination,  right  to  participate  and  the  legal  guarantee  that  indigenous  peoples 
 are entitled to); 


  Participatory  provisions,  enabling  the  Sami  to  get  involved  in  decision-making 
 during mining activities; 


  Provisions  regarding  environmental  impact  assessment  and  exerting  control  over 
 mining activities.  


In this way it will be possible to understand whether the obligations provided in the relevant 
 international  instruments  (the  ICCPR,  ILO  Convention  No.  169  and  the  UN  Declaration  on 
 the Rights of Indigenous Peoples) regarding the safeguarding of indigenous rights have found 
 an application in national law. 


       


171 Minority Rights Group International, State of the World’s Minorities and Indigenous Peoples 2012  — Case 
 study:  Sami  rights  to  culture  and  natural  resources,  28  June  2012,  full  text  available  at: 


http://www.refworld.org/docid/4fedb3de37.html (accessed on 12/5/2014). 


172 The Instrument of Government, Chapter 1, Article 2. 


173 Minority Rights Group International, State of the World’s Minorities and Indigenous Peoples 2012 — Case 
study: Sami rights to culture and natural resources, 28 June 2012. 
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“The activities referred to in this Act shall 
 be adapted in the Sami Homeland, 


referred to in the Act on the Sami 
 Parliament (974/1995), so as to secure the 
 permit must notify […] in advance of all 
 field work that could cause any damage or 


harm, and of any temporary constructions 
 to be erected. Moreover, a notification 
 must be submitted to the Sami Parliament 


in the Sami Homeland.”  


(sections 12 and 27)  


”In the case of a search in Finnmark, 
 the searching party shall in addition 
 area, and other holders of rights once the 


measures referred to in paragraph 1 of 


50
 of the nature described in section 38(2), a 
 copy of the decision shall be submitted to 


the Sami Parliament.” (section 58) 
 challenged by way of an appeal by the 
 following: […] the Sami Parliament, on 
 the grounds that the activity referred to in 


the permit undermines the rights of the 
 in a case as described in the fifth 
 paragraph, an appeal to the King by 
 the area, and the applicant — establish the 
 impacts caused by activity in accordance 


”A special permit may be refused if 
 granting the application would be 


contrary to Sami interests. In the 
 assessment, special consideration 
 shall be given to the interests of Sami 


culture, reindeer management, 
 commercial activity, and social life.  


No 
mention of 
Sami rights 
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 rights of the Sami as an indigenous people 


to maintain and develop their own 


and other forms of land use would, in the 
 Sami Homeland, substantially undermine 
 shall be given to the interests of Sami 


culture, reindeer management, 
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As mentioned earlier, we identified three different points for comparison of the legislation in 
 Finland, Norway, and Sweden and linked them with the obligations that the states must fulfil 
 in  order  to  guarantee  indigenous  rights.  Every  focal  point  for  the  comparison  is  linked  with 
 the  specific  obligations  regarding  the  protection  of  the  rights  of  the  Sami.  Participatory 
 provisions  were  matched  with  all  obligations,  starting  with  the  necessity  of  notification  and 
 informing the Sami about field  work and ending  with the Sami right to appeal against those 
 decisions of public authorities which possibly violate indigenous rights. Finally, the last focal 
 point,  i.e.  environmental  impact  assessment  and  controlling  mining  activities,  allowed  us  to 
 survey  whether  the  analysed  national  laws  mention  any  obligations  related  to  the  control  of 
 the  impact  of  mining  activities  on  indigenous  areas,  to  balancing  of  the  rights  of  various 
 stakeholders, and to arranging the final inspection after mine closure.  


After this comparison of the three Mining Acts of Finland, Norway and Sweden, it is possible 
 to say that the Finnish Act is the most “Sami friendly”. It contains several provisions on the 
 protection  of  Sami  rights,  while  guaranteeing  legal  safeguards  for  Sami  interests.  This 
 approach  can  be  seen  as  a  natural  evolution  of  the  provisions  in  the  new  Constitution  of 
 Finland in which the Sami are recognised as an indigenous people.174 Although there are still 
 shortcomings  regarding  participation  in  the  decision-making  process,  the  provisions  in  the 
 Finnish  Mining  Act  on  the  participation  of  the  Sami  must  not  be  underestimated.  Among 
 others:  the  duty  to  notify  of  field  work,  in  sections  12  and  27,  the  duty  to  notify  after  the 
 expiration of the exploration permit, in section 15, the duty to inform about a permit decision, 
 in section 58 and the right of appeal, in section 165. Other rights that are taken into account 
 and that find good protection in the Finnish Mining Act are the right to land and to traditional 
 lifestyle of the Sami (in sections 38, 50, 51, 52, 54, 146). 


However, the Sami in Finland can face certain obstacles in maintaining their traditional way 
 of life. In particular, mining activities are expanding in the municipality of Sodankylä and this 
 can  have  negative  effects  on  reindeer  husbandry.175 In  fact,  the  national  legislation  does  not 
 grant any specific right to the Sami community regarding reindeer husbandry, given the fact 
 that in Finland (unlike Norway and Sweden) this practice is not exclusively for the Sami, but 


       


174 Constitution of Finland, section 17. 


175 Zimoch Urszula, Mining the North Pole and reindeers — my first trip to Lapland, 
http://blogs.helsinki.fi/hy-ruralia/2013/03/18/mining-the-north-pole-and-reindeers-my-first-trip-to-lapland/ (accessed on 6/6/2014). 
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is  open to  everyone.176 In the Finnish Reindeer  Husbandry Act  of 1990  it  is  established that 
 state  authorities  must  consult  representatives  of  the  Sami  reindeer  associations  when  Sami 
 rights  can  be  affected  by  governmental  decisions.177 Hence,  although  Finland  has  not  yet 
 ratified  ILO  Convention  No.  169,  it  is  possible  to  say  that  the  provisions  established  in 
 national law safeguard in a satisfactory way the rights of the Sami living in Finland.  Hence, 
 the  protection  of  Sami  rights  is  not  only  guaranteed  in  relation  to  the  traditional  uses  and 
 lifestyle  of  the  Sami,  but  also  regarding  the  subsoil  resources  and  the  mining  activities,  as 
 shown in the table above.  


Also  Norway  ensures  a  good  protection  of  Sami  rights  in  its  Mineral  Act.  Although  the 
 provisions  established  in  the  Norwegian  Mineral  Act  may  seem  narrower  than  those  in  the 
 Finnish  Mining  Act  (as  it  is  possible  to  see  in  the  table  above,  in  particular  regarding 
 participatory provisions), this does not mean that they do not ensure good safeguards for Sami 
 rights.178 It is true that some provisions included in the Finnish Mining Act are not present in 
 the Norwegian Mineral Act, among others those regarding notification after the expiration of 
 an exploration permit and the final inspection after mine closure. Hence, it is possible to say 
 that the Norwegian Act is more deficient than the Finnish Act, although there are provisions 
 for guaranteeing the participation of the Sami, such as:  notification of field work in sections 
 10 and 13, information about a permit decision in section 18, and the right of appeal in section 
 17. Although in  a  limited  way in  comparison with  the Finnish Mining  Act,  also  the right  to 
 land  and  to  traditional  lifestyle  of  the  Sami  are  entitled  to  receive  protection,  according  to 
 section 17 of the Norwegian Mineral Act. Furthermore, it should not be underestimated that 
 Norway has  recognised and apologised for the suffering and the forced assimilation that the 
 Sami were subjected to in the past due to the Norwegianization policies.179 Maybe due to this 
 reason,  Norway  was  the  first  state  that  ratified  ILO  Convention  No.  169,  although  there  are 
 still problems with the interpretation of some provisions of this Convention (e.g. Article 14 on 
 the  right  of  ownership).180 It  is  also  useful  to  underline  that,  in  1988,  a  provision  on  the 
        


176 Joona, 2012, p. 179. 


177 Finnish Reindeer Husbandry Act, Chapter 8, section 53. Full text available at: 


http://www.finlex.fi/fi/laki/kaannokset/1990/en19900848.pdf (accessed on 12/5/2014). 


178 In the Norwegian Mineral  Act, Sami rights are  mentioned  without a complete explanation of  their  features, 
 while in the Finnish Mining Act there is a complete and detailed explanation of Sami rights. However, it must be 
 kept in mind that the entire structure of the Norwegian Act is different in comparison with the Finnish Act and, 
 in general, it is quite short.  


179 Minority Rights Group International, State of the World’s Minorities and Indigenous Peoples 2012  — Case 
 study: Sami rights to culture and natural resources, 28 June 2012. 


180 Joona, 2012, p. 21. 


54


protection  of  the  Sami  culture,  language  and  way  of  life  was  introduced  in  the  Norwegian 
 Constitution.181 In  conclusion,  it  is  possible  to  say  that,  according  to  the  legal  provisions 
 established in the Mineral Act, Norway ensures a good protection to the Sami, although most 
 of the legal  provisions  about safeguarding  Sami  rights  during mining  activities refer  only to 
 the Finnmark area. 


The legal status of the Sami in Sweden is different, due to the fact that the Swedish Minerals 
 Act  lacks  any  provisions  on  the  Sami,  as  was  shown  in  the  table  above.  The  constitutional 
 regulation of Sami rights is summed up in two vague provisions on the protection of the Sami. 


In addition, Sweden has not yet ratified ILO Convention No. 169.182 If we consider all this, it 
seems that Sweden provides the least legal guarantees for Sami rights in its mining legislation 
among  the  three  Nordic  countries  considered  in  our  comparison.  It  will  be  assessed  in  the 
following  chapter  if  such  a  scarcity  of  legal  provisions  can  have  a  negative  effect  on  the 
everyday life of the Sami. 
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