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                                                                                         compliance with the international law standards  on the protection of indigenous rights

                                                                4.2. Comparing ILO Convention No. 169 with the Nordic Mining Acts

                                
                    This  section  is  devoted  to  a  comparison  between  ILO  Convention  No.  169  and  the  Mining 
 Acts of Finland and Norway. Although Finland has not yet ratified ILO Convention No. 169, 
 the  ratification  of  this  convention  by  2015  is  one  of  the  goals  of  the  current  government, 
 according to the Second National Report by the government of Finland to the UPR of the UN 
 Human  Rights  Council.183 In  this  comparison,  the  Minerals  Act  of  Sweden  is  not  taken  into 
 account for the reason that it contains no specific provisions on the protection of Sami rights.  


The  aim  of  this  comparison  is  to  find  out  whether  national  law  includes  any  provisions 
 ensuring due protection and guarantees for the indigenous rights of the Sami, according to the 
 obligations  established  in  international  law.  Furthermore,  in  this  way,  it  will  be  possible  to 
 verify  if  the  provisions  established  in  national  law  are  more  detailed  regarding  the 
 safeguarding  of  Sami  rights.  Given  the  fact  that  this  study  is  concerning  the  exploitation  of 
 natural  resources  in  Sami  territories  we  will concentrate on the  rights  of  indigenous  peoples 
 related to the exploitation of natural resources.  


       


181 Constitution of Norway, Article 110a, states: “It is the responsibility of the authorities of the State to create 
 conditions enabling the Sami people to preserve and develop its language, culture and way of life”. 


182 Joona, 2012, p. 172. 


183 Universal Periodic Review of the UN Human Rights Council, 2012. 
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The comparison will be only with  ILO Convention No. 169 because of the fact that the UN 
Declaration  on  the  Rights  of  Indigenous  Peoples  is  not  legally  binding  and  so, 
notwithstanding the fact that it has a symbolic meaning, it is not possible to compare it at the 
same level with the legally binding instruments.184
the protection of the right to land of 
the Sami or Skolt Sami. However, 
peoples. However, for the scope of our analysis we will focus only on ILO Convention No. 169. 
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As shown in the table of comparison, almost all the provisions established in ILO Convention 
 No.  169  are  present  also  in  the  Finnish  Mining  Act  and  in  the  Norwegian  Mineral  Act.  In 
 particular,  the  two  national  acts  mention  the  promotion  of  the  full  realisation  of  the  social, 
 economic  and  cultural  rights  of  the  Sami  people,  as  established  in  Article  2  of  ILO 
 Convention No. 169. Other obligations that are fulfilled in the two national acts  concern the 
 issues  of  controlling  the  impact  of  mining  activities  in  the  Sami  territories,  as  well  as  the 
 possibility of refusing to grant an exploitation permit in cases where Sami rights can possibly 
 be  compromised.  Also,  the  fact  that  the  right  of  appeal  is  established  in  both  national  acts, 
 with  specific  reference  to  the  Sami  people,  must  not  be  underestimated.  Finally,  it  must  be 
 underlined that the Finnish Mining Act not only touches upon the Sami but also the rights of 
 the Skolt Sami. 


Notwithstanding all this protection granted to the Sami, it must be noticed that in the two acts 
 there  are  shortcomings  regarding  the  participation  in  the  decision-making  process,  precisely 
 because, in the two national acts, there are no provisions that ensure the previous consultation 
 with indigenous people when a decision can affect them directly.  


Regarding  Finland,  this  issue  is  covered  in  the  Sami  Parliament  Act,  which  establishes  that 
 authorities are obliged to negotiate with the Sami Parliament (also called Sami Assembly) in 
 every case where the Sami lifestyle can be affected (also in case of mining activities). Another 
 important  deficit  is  the  absence  of  a  provision  that  clearly  protects  the  relationship  of 
 indigenous  peoples  with  their  lands  and  in  particular  safeguarding  the  natural  resources  that 
 can be found in indigenous lands.  


Due to these shortcomings, and although there are important provisions in national law on the 
 protection of indigenous rights (i.e. control of the impact of mining activities, refusal to grant 
 a mining permit and the right of appeal), we cannot say that the protection ensured by national 
 law is equivalent to that ensured by international law.  


In conclusion, some case law could be mentioned, in order to observe whether case law helps 
to solve the problems of the Sami. In the case of Ilmari Länsman et al. v. Finland, the authors 
claimed before the UN Human Rights Committee that Finland had violated Article 27 of the 
ICCPR and, in support of their complaint, they referred to the view adopted by the Committee 
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in  the  cases Kitok  v.  Sweden,185 and  the Lubicon  Lake  Band  v.  Canada as  well  as  to  the 
 provisions in ILO Convention No. 169 concerning indigenous rights. The authors are all Sami 
 of  the  area  of  Inari  and  Angeli  involved  in  reindeer  herding,  and  they  appealed  against  the 
 decision of the Central Forestry Board to sign a contract with a private company (Arctic Stone 
 Company), allowing the quarry of stone in a Sami area. Furthermore, the authors complained 
 because of the fact that the site of the quarry, mount Etelä-Riutusvaara, is a sacred place of the 
 old  Sami  religion.  In  its  decision,  the  Committee  refers  to  paragraph  7  of  its  General 
 Comment on Article 27, which states that “minorities or indigenous groups have a right to the 
 protection of traditional activities such as hunting, fishing or, as in the instant case, reindeer 
 husbandry, and that measures must be taken to ensure the effective participation of members 
 of minority communities in decisions which affect them”. However, the Committee concluded 
 that in this case there is no violation of Article 27 of the ICCPR.186  


In  the  case Jouni  E.  Länsman et  al. v.  Finland,  a  group  of  Sami  opposed  the  plans  of  the 
 Finnish Central Forestry Board to allow the construction of roads in an area of 3,000 hectares 
 suitable for winter herding. Also in this case, the authors claimed a violation of Article 27 of 
 the  ICCPR  and  they  invoked  the  views  of  the  Committee  in  the  cases  of Kitok  v.  Sweden, 
 Lubicon  Lake  Band  v.  Canada and Ilmari  Länsman  et  al.  v.  Finland,  as  well  as  ILO 
 Convention No. 169, Committee’s General Comment No. 23 on Article 27 of the ICCPR and 
 the United Nations Draft Declaration on Indigenous Peoples. Also in this decision the Human 
 Rights Committee recalled paragraph 7 of its General Comment on Article 27 and concluded 
 that  in  its  view  the  facts  do  not  reveal  a  breach  of  Article  27  of  the  Covenant.187 As  it  is 
 possible to note, although in the two cases Article 27 of the ICCPR is mentioned as the main 
 article, the fact that the authors refer also to the provisions established in ILO Convention No. 


169 and, in the last case, to the UN Draft Declaration on Indigenous Peoples should not been 
 underestimated.  This  means  that,  although  Finland  has  not  yet  ratified  ILO  Convention  No. 


       


185 In the Kitok v. Sweden case, a Sami individual claimed that his right to self-determination had been violated 
 by the state of Sweden. Mr. Kitok was descendant of a Sami family, active in reindeer husbandry for a long time. 


The author claimed that he has inherited the right to reindeer husbandry and the right to water in Sörkaitum Sami 
 Village. It appeared that the Swedish state denied the author the possibility to exercise these rights, because he 
 lost his membership in the Sami village. The Committee stated that the right to self-determination in Article 1 of 
 the ICCPR  was  meant  for peoples and not  for individuals, and that  there  was no  violation of  Article 27 of the 
 ICCPR; for these reasons the claims of the applicant had been dismissed. Ivan Kitok v. Sweden, Communication 
 No. 197/1985, UN doc. CCPR/C/33/D/197/1985 (1988). 


186 Ilmari Länsman et al. v. Finland, Communication No. 511/1992, UN doc. CCPR/C/52/D/511/1992 (1994). 


187 Jouni E. Länsman et al. v. Finland, Communication No. 671/1995, UN doc. CCPR/C/58/D/671/1995 (1996). 
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169,  the  Sami  take  into  account  this  Convention  as  a  landmark  in  order  to  see  their  rights 
 fulfilled. 


Finally,  regarding  mining  activities  in  Finland,  in  a  recent  (2014)  case  the  Supreme 
 Administrative  Court  of  Finland  decided  in  favour  of  the  request  of  the  Sami  Assembly.  In 
 this  case,  the  Finnish  Safety  and  Chemicals  Agency  (TUKES)  had  granted  a  permit  to  start 
 mining activities in the so-called Valley of the Kings, a gold-panning area of 4.9 acres in the 
 municipality  of  Inari,  in  Sami  territories.  In  accordance  with  section  165  of  the  Finnish 
 Mining  Act,  the  Sami  Assembly  appealed  against  this  decision  and  the  Court  decided  in 
 favour  of  the  Sami  Assembly.  After  that  decision,  TUKES  appealed  to  the  Supreme 
 Administrative  Court  of  Finland  which,  however,  dismissed  the  case,  in  favour  of  the  Sami 
 Assembly.  This  is  an important  case because it is  one of the first  occasions where  the Sami 
 Assembly has used its right of appeal established in section 165 of the Finnish Mining Act of 
 2011.188  


4.3. General  comments  and  reflections  on  the  relevant  international  law  and  national 
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