

  
    
            
        
      
      
        
          
        

        
          
            
          
        
        
          
            
              
                
              
            

            
              
                
                  Äskettäin haettu
                

              

                
                  
                      
                      
                        
                      
                  

                
              
                Ei tuloksia
              

            

          

          
            
              

                
              
            

            
              
                Tags
              

              
                
                  
                      
                  
                
              

              
                

              

              
                Ei tuloksia
              

            

          

          
            
              
                
              
            

            
              
                Asiakirja
              

              
                
                  
                      
                  
                
              

              
                

              

              
                Ei tuloksia
              

            

          

        

      

    

    
      
        
          
        
      
              

                        
  
  

                
            
            
        
        Suomi
                        
          
            
            
              
                Koti
                
                  
                
              
              
                Koulut
                
                  
                
              
              
                Aiheet
                
                  
                
              
            

          

        


        
          Kirjautunut
        
        
        
        
        
          

  





  
    
      
      	
            
              
              
            
            Poista
          
	
            
              
              
            
          
	
            
              
                
              
              
            
          
	
          

        
	Ei tuloksia


      
        
          
        
      
    

  







  
      
  
    
    	
                                    
              Koti
            
            




	
                          
                
              
                        
              Muu
            
            


      
                  The Legal Position of the Sami in the Exploitation of Mineral Resources in Finland, Norway and Sweden
      

      
        
          
            
              
                
              
            
            
            
              
                Jaa "The Legal Position of the Sami in the Exploitation of Mineral Resources in Finland, Norway and Sweden"

                
                  
                    
                  
                  
                    
                  
                  
                    
                  
                  
                    
                  
                

                
                  

                  
                    COPY
                  
                

              

            

          

          
            
              

                
              
            
          

        

      

    

    
      
        
          
            
              
            
                          
                N/A
              
                      


          
            
              
            
                          
                N/A
              
                      

        

        
                      
              
                
              
                               Protected
                          

                    
            
              
            
            
              Lukuvuosi: 
                2022
              
            

          

        

        
          
            
            
                
                    
                
                Info
                
                

            
            

            

                        
  

                
        Lataa
          
              

          
            
              
                
                Protected

              

              
                
                
                  Academic year: 2022
                

              

            

            
              
                
                  
                
                
                
                  
                    Jaa "The Legal Position of the Sami in the Exploitation of Mineral Resources in Finland, Norway and Sweden"

                    
                      
                        
                      
                      
                        
                      
                      
                        
                      
                      
                        
                      
                    

                    
                      

                      
                        
                      
                    

                    Copied!

                  

                

              

              
                
                  
                
              

            

            
              
                
                93
              

              
                
                0
              

              
                
                0
              

            

          

        

      

      
        
                              
            
            93
          

          
            
            0
          

          
            
            0
          

        

      

    

  



  
        
                    
  
    
    
      
        Ladataan....
        (näytä koko teksti nyt)
      

      
        
      

      
      

    

  




  
      

                    Näytä lisää (   sivua )
        
  


  
      

                    Lataa nyt ( 93 sivua )
      



      
            
  
    Kokoteksti

    
      (1)
2015  Giuseppe Amatulli 



The Legal Position of  the Sami in the 



Exploitation of 



Mineral Resources in  Finland, Norway and  Sweden 



Institute for Human Rights 

Åbo Akademi University   



(2)
Åbo Akademi University 



European Master’s Degree in Human Rights and Democratisation  Academic year 2013/2014 



The legal position of the Sami in the  exploitation of mineral resources  



in Finland, Norway and Sweden 



Student: Giuseppe Amatulli 



Supervisors: Prof. Markku Suksi 

         Dr. Mariya Riekkinen 



(3)II 



Preface 


This  study was originally  conceived as a master thesis  of the European  Master’s  Degree in 
 Human Rights and Democratisation (E.MA). Hence, this published thesis represents an edited 
 and updated version (as of January 2015) of that study, which was written from February to 
 July  2014  at  the  Institute  for  Human  Rights  of  Åbo  Akademi  University  and  successfully 
 defended at the Monastery of San Nicolò (Venice) in September 2014. 


To write a thesis is a complex process and in order to produce a good study, working hard is 
 not sufficient;  you must also have good supervisors. I think I have been  really lucky here in 
 Åbo  with  my  two  supervisors.  I  am  sure  that  without  the  precious  help  and  suggestions  of 
 Professor Markku Suksi and of my second supervisor Dr. Mariya Riekkinen, my work would 
 not have been as good as it is now. Thank you very much for your help and all your patience. 


It  has  been a pleasure and an honour for me to  have  two competent  persons  like  you as my 
 supervisors. Many thanks also to the staff of the Institute for Human Rights, in particular to 
 Rebecca  Karlsson  for  her  suggestions  and  advice,  Harriet  Nyback  for  all  the  help  with  the 
 research  in  the  library,  Raija  Hanski  for  her  fantastic  work  as  editor,  Elvis  Fokala,  a  good 
 friend  and  brilliant  Doctoral  Candidate,  and  in  general  to  all  the  people  that  I  met  in  the 
 Institute for Human Rights. 


I would like to thank my E.MA colleagues in Åbo: Casilda and Rosabella. Thank you for all 
 the  help,  the  support,  the  patience  that  you  had  in  reading  all  my  chapters  for  our  monthly 
 meetings. A huge thanks goes to my girlfriend Giorgia, from the deep of my heart. Without 
 you, this  goal  would have been impossible to  reach. A special thought  is  for my mum, who 
 has  always  supported  my  plans  to  go  abroad  to  study.  Thank  you  for  all  the  help,  I  have 
 always thought to be lucky to have a special mother like you.  


Finally, I would like to remember three persons who have left in me an indelible memory but 
are no longer among us: my father, and my two friends Alessio and Alfredo. Thank you, for if 
I am here it is also your merit. I will never forget you!



(4)III 



Abstract 


The situation of indigenous peoples in the world is difficult. They have to struggle against the 
 states  in  order  to  see  their  rights  recognised.  The  right  to  land  takes  a  special  place  among 
 these. This is one of the most important rights for indigenous peoples, due to the fact that one 
 of  the  features  that  differentiate  indigenous  peoples  from  other  groups  or  minorities  is  their 
 relationship  with  ancestral  lands.  Moreover,  if  we  consider  the  amount  of  natural  resources 
 that can be found in indigenous areas, it is  easy to understand how complex the situation of 
 indigenous peoples is. 


The focus of this work is on the situation of the indigenous people (the Sami) of three Nordic 
 countries (Finland, Norway  and Sweden), in  particular regarding the management of natural 
 resources that can be exploited in their areas. Northern Europe is, in fact, rich in natural and 
 subsoil resources and it is not easy for the governments to reach a balance between the rights 
 of the Sami and the rights of the other citizens of the state. By means of analysing the Mining 
 Acts  of  the  three  above-mentioned  states,  we  will  examine  whether  national  law  safeguards 
 Sami rights in a satisfactory way. In order to see if there is compliance between the provisions 
 established  in  national  law  and  in  international  law,  a  comparison  between  the  Mining  Acts 
 and ILO Convention No. 169 will be made.  


This comparison is important, given the fact that one of the aims of this study is to point out 
the  actions  taken  by  the  states  in  order  to  protect  indigenous  rights.  Furthermore,  it  will  be 
analysed  whether  the  states  are  respecting  the  international  provisions  established  for  the 
protection of indigenous rights in national legislation, also without ratification of the relevant 
international instruments. The other goals of this study are: to analyse whether the obligations 
established in the Mining Acts are sufficient to guarantee a good protection of Sami rights in 
case of mining activities, whether the Sami are involved during the decision-making process 
and whether there are mechanisms of participation and legal remedies for the Sami. 
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1.  Introduction 


1.1. General overview 


It is always difficult to establish in law the adequate level of living conditions of indigenous 
 peoples. This argument is true with respect to the indigenous peoples of the entire world, as 
 well as with respect to the indigenous groups of Northern Europe, the Sami. 


The Sami are the unique indigenous people of the entire Europe and they live in four different 
 states:  Norway,  Sweden,  Finland  and  the  Russian  Federation.1 It  is  difficult  to  establish  the 
 precise number of the Sami who are living in this area; however, it is a considerable number. 


Around  50,000–65,000  of  them  live  in  Norway,  around  20,000  in  Sweden,  around  8,000  in 
 Finland  and  less  than  2,000  in  the  Russian  Federation.  There  are  three  different  statutory 
 assemblies that represent the Sami (one in each of the three Nordic countries), while in Russia 
 there  are  NGOs,  coordinated  by  the  Russian  Association  of  Indigenous  People  of  the  North 
 (RAIPON). In 2000, the three assemblies established the Sami Parliamentary Council.2


The role of the Sami assemblies is to safeguard Sami interests and, in some cases, participate 
 in  defining  public  policies.  These  assemblies  are  public,  autonomous  from  the  states,  but 
 nonetheless dependent of public funding. They can decide how to spend the money, but only 
 for the part of the budget that is not allocated for specific purposes (i.e. to support the Sami 
 languages,  the  Sami  culture,  etc.).3 Thus,  it  appears  as  if  these  assemblies  have  only  a 
 marginal role in cases where economic interests of the states are at stake. In particular, this is 
 true in cases of exploitation of natural resources in the Northern countries. This is a complex 
 matter,  in  which  the  states  are  reluctant  to  give  the  possibility  to  the  local  assemblies  to 
 participate in the decision-making process.  


Such reluctance can be explained with the fact that states wish to avoid problems with starting 
 new  mining  activities  in  indigenous  areas  and  also  wish  to  prevent  the  loss  of  economic 
 revenues.  Northern  Europe  is  rich  in  natural  resources.4 This  means  that  a  part  of  the  gross 
        


1 See annex No. 1. 


2 Strömgren, 2011, p. 29. 


3 Ibidem, p. 30. 


4 See annexes No. 2a and 2b. 
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domestic product  (GDP) is  obtained  from these resources.5 In the past  20 years, the level  of 
 exploitation of natural resources in Finland, Norway and Sweden has grown significantly. For 
 instance,  there  are  many  projects  in  which  an  Australian  company  called  Scandinavian 
 Resources  is  involved  in  order  to  exploit  natural  resources.6 They  are  exploring  iron  ore  in 
 Northern  Sweden  and  Norway,  in  three  Sami  locations  (Laevas,  Girjas and  Lainiovuoma). 


Another example  is  the  Swedish-British  company  Beowulf  Mining.  They  are  exploring 
 natural resources in the area of Jokkmokk, Kallak and Grundträsk in Northern Sweden. Also 
 in  this  case  two  Sami  communities  are  involved.  These  are  only  some  examples  of 
 exploitation processes in the Sami areas, showing that the situation of the Sami in relation to 
 mining processes is in need of a more serious examination. 


1.2. Research questions 


This brief presentation of the situation of the Sami allows a better understanding as to why the 
 Sami are struggling to defend their rights. It is a complex situation in which many violations 
 of indigenous rights may occur, with the result of compromising the Sami traditional lifestyle. 


In this study, we will focus on the situation of the Sami in Finland, Norway and Sweden, but 
 not in Russia. This is because the situation in the Russian Federation is more complicated and 
 the Sami of the Kola Peninsula are facing many problems with the official recognition of their 
 rights, e.g. the right to use their lands. One of the reasons for such problems is that the Sami 
 of Russia are not entitled to the gratuitous use of their land, given the fact that this right was 
 removed from the Land Code of the Russian Federation in 2001.7 The scope of our study does 
 not  allow  us  to  look  deeper  at  the  Russian  situation,  although  it  can  give  cause  for  further 
 research.  


The right to land is one of the main rights for indigenous peoples, together with the right to 
 use  natural  resources  that  can  be  found  in  those  lands.  Unlike  Russia,  the  three  Nordic 
 countries recognise the right of the indigenous peoples to use the land, although in many cases 
 violations of the right to land may happen in relation to the ownership over land, as well as in 
        


5 To have an idea on the amount of mineral resources in Northern states, see:  


http://geomaps2.gtk.fi/website/fodd/viewer.htm (accessed on 28/2/2014). 


6 In 2012, Hannans acquired Scandinavian Resources Limited including its subsidiary companies Scandinavian 
 Resources AB and Kiruna Iron AB. The purpose of the acquisition was to gain access to the Kiruna Iron Project 
 in northern Sweden and the portfolio of copper-gold projects in Sweden and Norway. For more information, see: 


http://www.hannansreward.com/company-profile.php (accessed on 28/02/2014). 


7 Riekkinen, 2011, pp. 111–112. 
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relation  to  the  use  of  natural  resources  that  can  be  found  in  that  land.  Violations  of  many 
 articles  of  ILO  Convention  No.  1698 (which  is  the  most  important  legally  binding 
 international instrument on the protection of indigenous peoples) may take place; in particular 
 violations of Articles 13, 14, 15, and 16 of this treaty.  


This leads us to the first research issue: although ILO Convention No. 169 is legally binding, 
 only  a  few  states  have  ratified  it.9 Among  the  three  Nordic  states,  only  Norway  has  ratified 
 this Convention, while Finland and Sweden have not yet done so. The question is: how is it 
 possible  to  protect  and  safeguard  the  rights  of  the  Sami  if  the  states  in  question  have  not 
 ratified ILO Convention No. 169? In our study it will be demonstrated that it is possible, if the 
 states  want,  to  defend  indigenous  interests  also  without  ratification  of  the  international 
 conventions, with the help of due application of domestic laws. 


In  addition,  in  this  work  it  will  be  studied  if  it  is  possible  for  states  to  improve  the  legal 
 framework  for  the  protection  of  the  Sami  in  cases  which  relate  to  mining  activities.  In 
 particular, it will be analysed if there is a possibility to increase the involvement of the Sami 
 in  decision-making  processes,  in  order  to  take  shared  decisions  to  safeguard  the  Sami 
 traditional  lifestyle,  but  without  compromising  the  economic  interests  of  the  state.  Mainly, 
 this study aims to find an answer to the following questions: 


  Are the rights set out in the international instruments fully implemented in selected 
 Nordic states? In particular, we focus on the rights set forth by ILO Convention No. 


169. 


  Are  the  obligations  as  prescribed  in  the  Mining  Acts  of  selected  Nordic  states 
 sufficient to guarantee due protection of Sami rights in case of mining activities? 


       


8  About  ILO  Convention  No.  169:  http://www.ilo.org/indigenous/Conventions/no169/lang--en/index.htm 
 (accessed on 28/02/2014). The entire text of the convention is available at:  


http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312
 314:NO (accessed on 28/02/2014). 


9 There  are  two  ILO  Conventions  that  are  legally  binding:  Convention  No.  107  and  Convention  No.  169.  The 
 main difference between  the two documents is their approach to the indigenous issue. In fact,  Convention No. 


107  has  an  assimilationist  approach,  while  Convention  No.  169  safeguards  indigenous  rights  and  cultural 
 diversity. However, it must be kept in mind that there are countries (i.e. India) that have not ratified Convention 
 No. 169, but only Convention No. 107. Hence, in these countries, Convention No. 107 is the only legally binding 
 instrument  to  protect  indigenous  rights.  The  list  of  the  countries  that  have  ratified  ILO  Convention  No.  107  is 
 available at: 


http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312
 252:NO (accessed on 25/3/2014). Regarding ILO Convention No. 169, see: 


http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312314 
(accessed on 25/3/2014). 
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  Are the Sami involved during the decision-making processes? Is there a special legal 
 mechanism of indigenous participation in national law? Are there legal remedies for 
 the Sami assemblies to stand up for indigenous rights? 


  Is  it  possible  for  the  states  to  defend  indigenous  interests  without  ratifying  the 
 international conventions, but by due implementation of domestic law?  


1.3. Methods, materials and delimitations 


In order to study the issue regarding mining activities in selected Nordic countries, an analysis 
 of the right to land of the Sami will be carried out, considering natural resources that can be 
 found in  the  Sami areas.  After that,  the  International  Covenant  on Civil and Political  Rights 
 (ICCPR)10 will be analysed with specific focus on Article 27 on the protection of minorities. 


In  this  part  of  the  study,  the  jurisprudence  of  the  UN  Human  Rights  Committee  will  be 
 discussed.  Regarding  international  legal  instruments,  the  UN  Declaration  on  the  Rights  of 
 Indigenous  Peoples  (UNDRIP)11 and  the  two  ILO  Conventions  No.  107  and  169  will  be 
 analysed. In particular, ILO Convention No. 169 will be studied as the core instrument and it 
 will be shown  how  Finland and Sweden are  working  with  it, despite  the  fact  that they have 
 not yet ratified it.  


Subsequently, in order to understand how the states deal with exploitation of natural resources 
 in the Sami territories and whether there are specific legal provisions regarding the protection 
 of Sami rights during mining activities, the Mining Acts of the three Nordic countries will be 
 analysed. With the goal to find out whether there is same level of protection of Sami rights in 
 Finland,  Norway  and  Sweden,  a  horizontal  comparison  between  the  Mining  Acts  of  these 
 three states will be conducted. Finally, to assess whether there is compliance between national 
 law  and  international  law,  a  comparison  between  the  provisions  established  in  ILO 
 Convention No. 169 and the Mining Acts of the Nordic states will be made. 


The final purpose of this study is to conduct a horizontal comparison among the Mining Acts 
 of the three Nordic countries and a vertical comparison between national law and international 
 law.  


       


10 The text of the ICCPR is available at: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (accessed 
 on 28/02/2014). 


11 The full text of the Declaration is available at: 


http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf (accessed on 27/02/2014). 
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In particular, we link the international provisions on the rights of indigenous peoples set out in 
 ILO  Convention  No.  169  with  the  selected  national  legal  instruments  (i.e.  the  three  Mining 
 Acts and the Constitutions). This comparison will help us understand if there are violations of 
 the  rights  established  in  international  law  at  the  national  level  or  if  national  law  contains 
 specific provisions protecting indigenous rights in a satisfactory way. The comparison is also 
 relevant  to  the  states  which  have  not  ratified  ILO  Convention  No.  169.  The  mechanism  of 
 participation of the Sami, the role of the Sami Assemblies and the Sami Parliament Acts will 
 be analysed in the final chapter.  It is important to underline that the following issues are not 
 analysed in this research: 


  the impact of the exploitation of natural resources in Northern Europe on the global 
 environment; 


  the situation of natural resources in the Arctic region (Greenland and Canada); 


  alternative natural sources to avoid the exploitation of the Arctic; 


  the situation of the indigenous peoples of the Arctic region (Greenland, Alaska); 


  the impact of the exploitation of natural resources on the indigenous peoples of the 
entire world. 
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2.  Mining in indigenous territories: 



between the right to land and economic gain 


2.1. The importance of the right to land for indigenous peoples 


The right to land can be seen as one of the most important rights for indigenous peoples.12 In 
 the definition of indigenous peoples elaborated by José Martinez Cobo, Special Rapporteur of 
 the  UN  Sub-Commission  on  Prevention  of  Discrimination  and  Protection  of  Minorities,  the 
 right to land is the main pillar. The definition states that:  


Indigenous communities, peoples and nations are those which, having a historical continuity with 
 pre-invasion  and  pre-colonial  societies  that  developed  on  their  territories,  consider  themselves 
 distinct  from  other  sectors  of  the  societies  now  prevailing  in  those  territories,  or  parts  of  them. 


They form at present non-dominant sectors of society and are determined to preserve, develop and 
 transmit  to  future  generations  their  ancestral  territories,  and  their  ethnic  identity,  as  the  basis  of 
 their  continued  existence  as  peoples,  in  accordance  with  their  own  cultural  patterns,  social 
 institutions and legal systems.13


Indigenous peoples have a strong tie with their territories because they: 


a)  have  occupied  these  territories  in  the  past,  given  that  they  have  a  historical 
 continuity  with  “pre-colonial”  and  “pre-invasion”  societies  that  conquered  their 
 territories; 


b)  occupy these territories nowadays, because they live on these territories; 


c)  will  occupy  these  lands  in  the  future,  because  they  want  to  transmit  to  future 
 generations their ancestral territories.14  


In  order  to  help  the  international  stakeholders  to  deal  with  the  problems  and  the  particular 
 needs  of  indigenous  peoples,  Erica  Irene  Daes,  Chairperson-Rapporteur  of  the  UN  Working 
 Group  on  Indigenous  Populations,  has  developed  a  list  of  factors  that  can  be  taken  into 
 account when dealing with indigenous matters. These factors are: 


       


12 It is important to underline that  the right to land for indigenous peoples does not necessarily mean a right to 
 self-determination in the sense of secession from the state. In the case of the Sami peoples, which is the topic of 
 this study, the right to land means the right to use the lands for hunting, fishing and reindeer grazing. For more 
 information regarding these issues, see: Alves, 1999, pp. 35–57; Anaya, 1996, pp. 75–109; Assies, 1994, pp. 31–


72; Clech-Lam, 2000, pp. 225–248; Cole, 2000, pp. 11–66. 


13 Martinez  Cobo,  Study  on  the  Problem  of  Discrimination  against  Indigenous  Populations,  UN  doc. 


E/CN.4/Sub.2/1986/7/Add.4, para. 379. 


14 Gilbert, 2006, p. XVI. 



(15)7


a)  Priority in time, with respect to the occupation and use of a specific territory; 


b)  The  voluntary  perpetuation  of  cultural  distinctiveness,  which  may  include  the  aspects  of 
 language,  social  organisation,  religion  and  spiritual  values,  modes  of  production,  laws  and 
 institutions; 


c)  Self-identification, as well as recognition by other groups, or by state authorities, as a distinct 
 collectivity; and 


d)  An  experience  of  subjugation,  marginalization,  dispossession,  exclusion  or  discrimination, 
 whether or not these conditions persist.15


Notwithstanding  all  provisions  about  the  right  to  land  of  indigenous  peoples  in  various 
 international  documents,  there  is  still  a  significant  debate  about  this  right  in  the  academic 
 world, as well as in the human rights arena. For example, the main theme of the 2004 Session 
 of the UN Working Group on Indigenous Populations (WGIP)16 was “Indigenous People and 
 Conflict Resolution”.17 In his Working Paper, Mr. Miguel Martinez stated: 


The fundamental root source of conflict between indigenous peoples, on the one hand, and States 
 and non-indigenous entities and individuals, on the other, is their differing views as to which actor 
 possesses  valid  title  to  the  land  and  resources  located  in  territories  traditionally  occupied  by 
 indigenous groups.18


The author of this study agrees with the statement of Miguel Martinez. In fact, in the past 20 
 years, the number of transnational corporations that have used the indigenous lands in order to 
 exploit natural resources has grown significantly. Given that the indigenous lands are rich in 
 natural resources, the recognition of indigenous peoples’ land rights should ensure that these 
 peoples preserve their right to pursue their own economic and social development. In spite of 
 all  the  natural  wealth  concentrated  in  indigenous  areas,  indigenous  peoples  remain  at  the 


“margins  of  economic  development”.19 After  this  brief  introduction  regarding  the  general 
 situation of indigenous peoples and the reasons explaining their strong relationship with their 
 ancestral  lands,  we  move  on  to  discuss  the  main  issue  of  this  study,  i.e.  the  exploitation  of 
 natural resources in indigenous homelands and the situation of the Sami peoples in the Nordic 
 states.20


       


15 Erica Irene Daes, Working Paper on the concept of “indigenous people”. UN doc. E/CN.4/Sub.2/AC.4/1996/ 


2, para. 69. 


16 The Working  Group  on  Indigenous  Populations (WGIP)  was  established  in  1982  and  it  was  one  of  the  six 
 working  groups  overseen  by  the Sub-Commission  on  the  Promotion  and  Protection  of  Human  Rights.  In  2007 
 the  Human  Rights  Council  decided  to  replace  it  with  The  Expert  Mechanism  on  the  Rights  of  Indigenous 
 Peoples (EMRIP). More information can be found at the official web page: 


http://www.ohchr.org/en/issues/ipeoples/emrip/pages/emripindex.aspx (accessed on 11/3/2014). 


17 Gilbert, 2006, p. XVII. 


18 Miguel  Alfonso  Martinez,  Working  Paper  on  Indigenous  peoples  and  conflict  resolution.  UN  doc. 


E/CN.4/Sub.2/AC.4/2004/2, para. 14. 


19 Gilbert, 2006, p. XVIII. 


20 For more information about indigenous people and the right to land see: Anaya & Williams, 2001, pp. 33–88; 


Castellino,  2005, pp. 89–116; Fodella, 2006, pp. 565–594; Howard, 1992, pp. 105–156; Meijknecht, 2001, pp. 
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2.2. Mining in indigenous homelands: between public affairs and indigenous interests 


2.2.1.  Access to the mining process: an overview with focus on selected Nordic states 


The process of mining requires a lot of time and economic effort as well explained in several 
 academic  sources.21 Normally,  when  a  company  identifies  its  target  for  mining  and  decides 
 what  geographical  area  must  be  investigated,  it  makes  use  of  governmental  geological  data 
 and former national research. In addition, if mineral resources are found in a certain area, the 
 company will need a suitable right under the mining law in order to start mining and to have 
 the exclusive rights on that area.  


In  fact,  it  must  be  taken  into  account  that  starting  the  mining  process  requires  big  capital 
 investments and for this reason it is quite often an “all or nothing” matter, we can also say a 


“Hobson’s  choice”.22 The  companies  want  to  be  certain  that  the  government  will  not  stop 
 them  once  a  mineral  site  is  discovered,  and  they  do  not  want  the  government  to  change 
 national  laws  about  mining  once  the  mining  is  started.  Hence,  it  is  obvious  that  if  the 
 government  of  the  country  is  stronger  (i.e.  because  the  country  is  rich  and  the  political 
 situation  is  stable),  the  companies  will  be  in  a  weaker  position  when  they  ask  for 
 advantageous  conditions  for  the  mining  process.  But  if  the  state  is  poor  and  the  political 
 situation is not so stable, in order to improve its attractiveness in mining activity, the state will 
 be more open to having a policy that gives many advantages to the companies.23 On the one 
 hand,  a  considerable  part  of  the  new  mines  are  opened  in  developing  countries  in  South 
 America, Asia, and Africa.24  


On the other hand, in recent years a big effort has been put by the companies to ensuring that 
 mining has a positive effect on the host states and on the host communities, given that many 
 countries  have  seen  a  worsening  of  living  conditions  during  the  process  of  exploitation  of 


       
 65–114; Minde, 2003, pp. 75–106; Scheinin, 2005, pp. 3–16; Tahvanainen, 2005, pp. 397–419; Westra, 2008, pp. 


71–124; Xanthaki, 2007, pp. 237–279. 


21 For  more  information  regarding  the  mining  process,  see:  Barton,  2009,  pp.  1–9;  Cotula,  2012,  pp.  55–123; 


Halonen-Rinne-Sairinen-Simonett-Stuhlberger, 2012, pp. 8–57; Salminen, 1999, pp. 5–48.  


22 Barton, 2008, pp. 1–2. 


23 Ibidem. 


24 Ibidem, p. 3. 
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natural resources.25 It is clear then that national legislation has an important role in the mining 
 process.  National  law  should  define  the  rules  for  every  different  stage  in  the  mineral 
 development  sequence  (i.e.  reconnaissance,  exploration  and  production).  The  allocation  of 
 land  rights  as  well  as  the  conditions  for  restrictions  or  limitations  of  these  rights  should  be 
 clearly defined in the law. Furthermore, the law on mining should establish clearly  when the 
 holder of an exploitation right is, for instance, entitled to obtain production rights, who has the 
 ownership  of  the  natural  resources,  how  to  deal  with  the  protection  of  lands  from  mineral 
 activity  (in  particular  in  areas  where  there  are  indigenous  peoples).  According  to  Barton, 
 access  to  mining  is  a  complex  matter  and  it  depends  largely  on  the  political  and  economic 
 situation of the state.26


As  for  those  Nordic  states  that  accommodate  the  Sami  indigenous  peoples,  i.e.  Finland, 
 Norway  and  Sweden,  there  are  several  different  types  of  access  to  the  mining  process.  The 
 summary analysis of the mining legislation in these selected states is based on the analysis of 
 many academic sources, undertaken by the author of this study, such as: the Mining Acts and 
 the  Constitutions  of  Finland,  Norway  and  Sweden,  as  well  as  specific  documents  such  as 


“Finland’s National strategy for adaptation to climate change” and the “Finnish Action Plan 
 for the Adaptation to Climate Change 2011–2015” by the Finnish Ministry of Agriculture and 
 Forestry;  the  “Final  report  from  the  Swedish  Commission  on  Climate  and  Vulnerability: 


Sweden facing climate change — threats and opportunities” by the Swedish government; the 


“Official  Norwegian  Reports  NOU  2010:  Adapting  to  a  changing  climate.  Norway’s 
 vulnerability  and  the  need  to  adapt  to  the  impacts  of  climate  change”,  issued  by  the 
 Norwegian  Ministry  of  the  Environment.  In  chapter  4  it  will  be  analysed  in  depth  how  the 
 entire  process  of  access  to  the  mining  process  in  Sami  areas  works,  but  before  that,  a  brief 
 introduction is in place. 


In  Finland,  the mining  process  is  regulated by the Mining Act27 of 2011  together with  other 
 laws  (among  others:  the  Reindeer  Husbandry  Act  of  1990,  the  Act  on  the  Protection  of 
 Wilderness Reserves of 1991, the Land Use and Building Act of 1999 and the Environmental 
 Protection Act of 2000). The authority involved in the management of mining is the Finnish 
 Safety and Chemicals Agency (TUKES). There are two different permits that can be granted:  


       


25 Ibidem, p. 4. 


26 Ibidem, p. 3. 


27 The complete text of the Finnish Mining Act is available at: 


http://www.finlex.fi/en/laki/kaannokset/2011/en20110621.pdf (accessed on 8/4/2014). 
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I.  The  “exploration  permit”,  necessary  if  the  activity  of  mining  is  dangerous  for  the 
 health of the population or for the general safety. The permit is released for a fixed 
 term of four years and can be renewed (up to three years at time) for a maximum of 
 15 years. 


II.  The  “mining  permit”,  necessary  to  start  the  process  of  mining.  This  permit  is 
 normally released for an unfixed time, except in particular circumstances. 


III.  Finally,  for  every  kind  of  mining  an  “environmental  permit” is  required  and  the 
 entire process will be supervised by the environmental authority. 


In Norway, mining is regulated by the Norwegian Mineral Act28 of 2010, together with some 
 other laws (the Pollution Control Act of 1981, the Planning and Building Act of 1985 and the 
 Nature  Diversity  Act  of  2009).  The  authority  involved  in  the  management  of  mining  is  the 
 Directorate of Mining. The licenses that the Norwegian Mineral Act provides are: 


I.  “Exploration  license”,  which  can  last  for  a  maximum  of  seven  years,  in  order  to 
 allow the companies to start the exploration of the area. If there is the possibility to 
 prove that on that area there is a considerable mining deposit, it is possible to apply 
 for an exploitation permit. 


II.  “Exploitation permit”, but without a mining concession (valid for a maximum of ten 
 years). 


III.  “Exploitation permit”, with a mining concession (valid until the area is productive). 


IV.  Also  in  Norway,  as  in  Finland,  before  starting  any  type  of  exploitation,  an 
 environmental impact assessment has to be done. 


In Sweden, the law that regulates the mining process is the Swedish Minerals Act29 of 1991, 
 with other laws (the Off Road Driving Act of 1975, the Certain Peat Deposits Act of 1985, the 
 Cultural  Heritage  Act  of  1988,  the  Swedish  Environmental  Code  of  1998  and  the  Planning 
 and  Building  Act  of  2010).  Following  the  Swedish  legislation  on  the  mining  process,  two 
 different types of licenses can be released: 


       


28 The full version of the Norwegian Mineral Act is available at:  


http://www.regjeringen.no/upload/NHD/Vedlegg/lover/mineralsact_translation_may2010.pdf  (accessed  on 
 8/4/2014). 


29 The complete version of the Swedish Minerals Act is available at: 


http://www.sgu.se/dokument/service_sgu_publ/SGU-rapport_2007-26_minerals-act_ordinance.pdf  (accessed  on 
8/4/2014). 
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I.  The “exploration permit”, valid for three years, can be extended up to 15 years. With 
 this permit the company has access to the area for the exploitation work. 


II.  The “exploitation concession”, granted for a maximum of 25 years. This concession 
 is necessary for particular types of minerals. 


III.  Also in Sweden, before releasing a mining permission, the environmental impact will 
 be thoroughly evaluated.30


2.2.2.  The system of remedies and compensation for indigenous peoples 


Taking into account the different systems that a state can adopt in order to issue a permit for 
 the  exploration  of  natural  resources  in  a  specific  area,  it  becomes  evident  that  mining 
 activities  in  indigenous  homelands  can  cause  many  problems  to  the  indigenous  populations. 


Above  all,  the  exploitation  process  can  compromise  the  indigenous  traditional  lifestyle  and 
 the  regime  of  the  traditional  land  use.  The  following  chapters  will  demonstrate  that  the 
 protection  of  a  traditional  indigenous  lifestyle  can  be  considered  a  significant  component  of 
 national  legislation  on  mining.  However,  amidst  the  mining  processes,  big  changes  in  the 
 traditional lifestyle of indigenous populations are unavoidable. For example, in a case where a 
 big deposit of natural resources is found in an indigenous area, it would hardly be possible to 
 prevent  the  damage  to  indigenous  lifestyle.  Nonetheless,  at  least  economic  damage  to 
 indigenous  communities  can  be  reimbursed.  For  this  purpose,  national  laws  should  provide 
 legal remedies to protect the indigenous rights to land, acknowledging the rights to reparation 
 or  compensation.  In  this  work,  the  term  ”remedy”  does  not  have  the  same  meaning 
 as ”reparation”, because the term ”reparation” is used to describe only one of the aspects of 
 the concept of ”remedy”.31


According  to  the  UN  Secretary-General,  who  commented  upon  the  right  to  reparation  for 
 victims  of  gross  human  rights  violations,  the  main  aim  of  reparation  from  a  human  rights-
 based  perspective  is  to  ”render  justice  by  removing  or  redressing  the  consequences  of  the 
 wrongful  acts  and  by  preventing  and  deterring  violations”.32 There  are  some  features  of 
 reparation  that  must  be  respected.  Firstly,  reparation  must  be  adequate;  this  means  full 
        


30 Speight & Shabazz, 2013, pp. 1–2. 


31 Lenzerini, 2008, p. 12. 


32 Van Boven Theo, Note by the Secretary-General on the right to reparation  for victims of gross violations of 
human rights, UN doc. E/CN.4/1997/104. 
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reparation,  namely  that  reparation  should  remove  all  effects  of  injustice,  using  all  the 
 necessary  measures  (restitution,  compensation,  satisfaction  and  rehabilitation).  Furthermore, 
 the  process  of  reparation  must  be  effective  in  the  sense  that  it  is  efficient  in  removing  the 
 suffered  injustice  (all  types  of  injustice:  economic,  spiritual,  social)  and  to  re-establish  the 
 existing situation before the exploitation.33 In order to ensure adequacy and efficiency in the 
 reparation process, the remedies must be proportionate to the gravity of the case and must be 
 considered adequate and effective by the groups to which they are addressed. Obviously, not 
 all the types of reparation can ensure the same degree of adequacy and effectiveness. 


Amongst  the  different  potential  measures  of  reparation  the  most  optimal  is,  perhaps,  the 


“restitutio in integrum”, given that there is a full re-establishment of the original situation in 
 this  case. There is  the “restitutio not in integrum” in  cases  where it is  impossible to  restore 
 the situation at the exact point as it was before the injustice. In the latter case, the reparation 
 process consists of providing a possibility for the injured party or the community to return to a 
 certain  territory,  which  is  as  close  as  possible  to  the  original  one.  These  two  types  of 
 reparation  consist  in  the  restitution  of  the  original  or  similar  land.  The  other  forms  of 
 reparation,  such as  monetary compensation, can  also  be  invoked depending on the nature of 
 the  act  having  violated  the  right  and  on  the  perception  of  the  interested  community.  For 
 example, according to  Lenzerini, compensation is mostly inadequate to restore justice in  the 
 case  of  expropriation  of  indigenous  lands,  considering  that  it  is  impossible  to  evaluate  the 
 cultural damage that these populations have suffered.34


The right to compensation for indigenous peoples is a novelty in the area of international law. 


It has been acknowledged only in the last few decades, when the principle of indigenous self-
 determination was recognised by the authorities of those states that had for centuries refused 
 it.35 In particular, national courts recognised a lack of strong justification for the principle of 


“terra  nullius”  that  most  European  countries  have  used  in  order  to  conquer  indigenous 
 territories.  Hence,  there  is  evidence  supporting  the  claim  that  indigenous  peoples  enjoy 
 sovereignty on their original  lands, although they are under  the sovereignty of the territorial 
 state.36  


       


33 Lenzerini, 2008, pp. 12–13. 


34 Ibidem, pp. 14–15. 


35 Joinet Louis, Question of the impunity of perpetrators of human rights violations (civil and political), UN doc. 


E/CN.4/Sub.2/1997/20/Rev.1, para. 40.  


36 Lenzerini, 2008, p. 11. 
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The  right  to  land  of  indigenous  peoples  means,  firstly,  that  indigenous  peoples  can  be 
 removed from their lands only in exceptional situations, unless they agree to be removed. It is 
 useful  to  underline that  ILO Convention No. 10737 states in  Article 12 that “the populations 
 concerned  shall  not  be  removed  without  their  free  consent  from  their  habitual  territories 
 except  in  accordance  with  national  laws  and  regulations  for  reasons  relating  to  national 
 security,  or  in  the  interest  of  national  economic  development  or  of  the  health  of  the  said 
 populations”. Even if we assume that this article  grants  protection to  indigenous peoples, it 
 was  strongly  criticised  because  such  a  legal  provision  allows  states  to  remove  indigenous 
 peoples from their lands.38  


Article 12 was replaced by Article 16 of ILO Convention No. 169, according to paragraph 2 
 of  which  “where  the  relocation  of  these  peoples  is  considered  necessary  as  an  exceptional 
 measure,  such  relocation  shall  take  place  only  with  their  free  and  informed  consent.  Where 
 their consent cannot be obtained, such relocation shall take place only following appropriate 
 procedures  established  by  national  laws  and  regulations,  including  public  inquiries  where 
 appropriate,  which  provide  the  opportunity  for  effective  representation  of  the  peoples 
 concerned”.39 It  is  useful  to  underline  that  the  Sami  of  the  Nordic  states  have  never  been 
 forcedly removed or relocated. 40 The provisions established by Article 16 of ILO Convention 
 No. 169 can be applied on the indigenous peoples of South America, where there have been 
 many cases of displacement. It is important to notice the change of terminology between the 
 two ILO Conventions. The term “removal”, used by  ILO Convention No. 107 was changed 
 into  the  word  “relocation”  by  the  present  ILO  Convention  No.  169.  This  is  an  important 
 change, reflecting the difference in the approach of the two Conventions, i.e. a change from 
 an assimilationist approach to a protective approach.41 In this connection, José Martinez Cobo, 


       


37 ILO Convention No. 107 was adopted in 1957 and was replaced as late as in 1989 with Convention No. 169. 


The  Convention  received  strong  criticism  because  it  was  oriented  to  the  integration  and  assimilation  of 
 indigenous  people,  given  that  it  was  founded  on  the  assumption  that  indigenous  peoples  were  temporary 
 societies  destined  to  disappear  with  the  modernization.  The  full  text  of  the  Convention  is  available  at: 


http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:C107 
 (accessed on 18/3/2014). 


38 Gilbert, 2006, p. 143. 


39 The full text of Convention  No. 169 is available at: http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
 normes/documents/publication/wcms_100897.pdf (accessed on 18/3/2014). 


40 There  is  only  one  case  of  relocation  of  Sami  people:  the  Skolt  Sami  case.  However,  this  episode  happened 
 during the Second World War, in a particular context. For more information see: Suksi, 2008, pp. 71–81, and the 
 following web-site: http://www.samimuseum.fi/saamjiellem/english/historia.html (accessed on 26/3/2014). 


41 Gilbert, 2006, pp. 142–143. 
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Special  Rapporteur  of  the  UN  Sub-Commission  on  Prevention  of  Discrimination  and 
 Protection of Minorities, stated that:  


Whenever  the  removal  of  populations  is  necessary  for  an  exhaustively  justified  reason,  the 
 indigenous  populations  involved  should  be  moved  to  areas  that  resemble  their  ancestral  lands  as 
 closely  as  possible  with  fauna  and  flora  of  the  same  type.  The  suffering  of  these  populations 
 should  be  reduced  to  an  absolute  minimum  and  any  losses  compensated.  Unless  natural 
 phenomena make it possible, their return to their ancestral lands should always be an essential part 
 of any plan.42


Hence,  the  provision  on  the  restitution  of  the  land  rights  of  indigenous  peoples  gets  more 
 recognition  on  the  international  arena  and  also  ILO  Convention  No.  169  emphasised  this 
 provision in  Article 16. In cases  where the restitution of  land is  impossible, the state should 
 provide  compensation  (in  terms  of  payment  of  money,  another  land  or  any  other  measures 
 agreed  by  the  involved  parties).  However,  the  UN  Committee  on  the  Elimination  of  Racial 
 Discrimination  claimed that  mere monetary  compensation  is  not  enough to be a full  remedy 
 against  the  removal  of  indigenous  peoples.  In  fact,  in  its  General  Recommendation  No.  23, 
 the Committee claimed that restitution of lands must be the priority and only when this is not 
 possible compensation will be used.43  


This statement in the General Recommendation is important, also because for many states just 
 compensation means providing for the indigenous peoples a just price for their land based on 
 the  market  value.  However,  for  these  peoples  it  is  obviously  not  enough,  because  it  is 
 impossible to  evaluate the value of lands only in terms  of market  value without considering 
 the  loss  of  culture  and  the  lifestyle  of  the  indigenous  community.44 Finally,  it  is  useful  to 
 underline  that  also  in  the  UN  Declaration  on  the  Rights  of  Indigenous  Peoples  there  is  a 
 provision in order to safeguard indigenous peoples from removal from their land. Article 10 
 provides the following:  


Indigenous  peoples  shall  not  be  forcibly  removed  from  their  lands  or  territories.  No  relocation 
 shall take place without the free, prior and informed consent of the indigenous peoples concerned 
 and after agreement on just and fair compensation and, where possible, with the option of return. 


In this article it is possible to note that only with the free, prior and informed consent (FPIC) it 
 is possible to relocate indigenous peoples. Furthermore, indigenous peoples are entitled to fair 
        


42 Martinez  Cobo,  Study  on  the  Problem  of  Discrimination  against  Indigenous  Populations,  UN  doc. 


E/CN.4/Sub.2/1983/21/Add. 8, para. 558. 


43 General Recommendation of the Committee on the Elimination of Racial Discrimination (CERD) No. 23, UN 
 doc. A/52/18, annex V, para. 5. 


44 Gilbert, 2006, p. 148. 
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compensation  and  the  option  of  return  must  be  taken  into  account.  We  can  say  that  this 
 provision set out in the UN Declaration on the Rights of Indigenous Peoples represents a step 
 forward  in  the  recognition  of  indigenous  rights,  given  that  143  states  voted  in  favour  of  the 
 Declaration.  


2.3. The situation of the Sami in the Nordic states 


2.3.1.  Historical overview of the Sami right to land 


According to Sillanpää, in Sweden and Finland (at the time these two countries were unified 
 under  the  Crown  of  Sweden)  the  recognition  of  the  particular  needs  of  the  peoples  who 
 inhabited  the  area  known  as  Lapland  has  been  defined  in  the  legislation  since  1550.  In 
 particular, hunting, fishing and breeding reindeer were recognized in the legislation as sources 
 of Lapp livelihood. In a Lapp village, each family controlled and used a specific area which 
 documentary sources define as hereditary or tax land. The Lapp tax was based on the fact that 
 these land areas should be taxed because of the gain that Lapp people had by fishing, hunting, 
 etc. in that land (in Finland some form of Lapp tax was paid until the First World War).45  


Hence,  while  these  peoples  paid  taxes  for  their  land,  their  right  to  land  as  well  as  the 
 ownership  over  the  lands  should  have  been  recognised.  In  this  respect,  for  instance,  Kaisa 
 Korpijaakko, a professor of history at the University of Lapland, has conducted many research 
 projects with the aim to demonstrate that the Sami peoples had a legitimate title to their lands. 


The title of land rights  is  based on the fact  that the law and the case-law by many courts in 
 Lapland had recognised this situation.  


Historically, Lapland was divided into six different administrative areas: Ångermanland, Ume, 
 Pite,  Lule,  Torne  and  Kemi  Laplands,  which  were  divided  into  Lapp  villages.  These  Lapp 
 villages were, later on, divided amongst clans and families, later called Lapp tax lands.46 This 
 kind of division became also a way for the state to exercise in those lands a fiscal request and 
 a judicial power. It must be underlined that the payment of the Lapp taxes could apply only if 
 ownership by the Lapps of the land was legally and officially recognised.47 In this regard, it is 
        


45 Sillanpää, 1994, p. 42. 


46 Joona, 2012, pp. 281–282. 


47 Sillanpää, 1994, p. 43. 
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recognised  that  the  Sami  right  to  their  lands  was  comparable  with  ownership.48 That  regime 
 changed  in  the  nineteenth  century  when  Finland  was  detached  from  Sweden  and  became  a 
 part of the Russian Empire.  


Basically,  there  was  an  important  change  in  the  interpretation  and  in  the  practices  of  land 
 administration in Northern Finland. For example, references to the Lapp tax disappeared from 
 the official records and in many cases the authorities started to ignore the existence of the land 
 rights in question. The new legislation did not take into account the right of the Sami to these 
 lands but, given that none of these rights were abrogated by law, it is possible to say that the 
 rights of the Sami in Finland continued to exist in a state of legal dormancy.49


According to Korpijaakko the Sami progressively lost their right to land also in Sweden. Year 
 after  year, the central  authorities opposed the decisions  of the local  courts  and took  steps to 
 restrict  their  powers.  For  example,  the  County  Governor  of Västerbotten  complained  in  the 
 court against the Swedish central government and the restrictions of his powers by the latter. 


The reaction of the government was that the Västerbotten court could not make decisions in 
 financial matters  anymore. Hence, the Sami who paid  Lapp tax could  not go to  the court as 
 they did in the past.50  


In Norway, the situation was different, given that there was a division in the Sami community. 


This division concerned the Sami of the coast whose main traditional activity was fishing and 
 the Sami of the interior, who had practiced different forms of traditional lifestyle and above 
 all reindeer husbandry.51 During  the sixteenth  and seventeenth  centuries,  the situation of the 
 coastal Sami community was quite different from that of the other citizens.  


In fact, while Sami were paying only the “Lapp tax” that was a personal tax, the Norwegian 
 settlers  were  paying  also  the  land  taxes.  Furthermore,  the  “Sami  tax”  was  lower  than  the 


“Norwegian tax” and the state recognized to the Sami the rights of inheritance to the lands.52


       


48 To know more about this topic see: Joona Tanja & Joona Juha, 2011, pp. 351–388. 


49 Korpijaakko, 1993, p. 17. 


50 Ibidem. 


51 Sillanpää, 1994, p. 45. 


52 Ibidem, p. 46. 
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All these special rights and privileges were abolished in Nordland in 1661. In Southern Troms 
 and Northern Troms they were abolished in 1755.53  


However, the rights  and  privileges  of the coastal Sami were confirmed in 1726 in  two legal 
 documents (the Charter of Rights for the Coastal Sami), that permitted the Sami to continue 
 their  traditional  use  of  common  lands  for  herding,  hunting  and  berry  picking.54 Hence,  it  is 
 quite difficult to define the real situation of the Sami at that time.55 What is true, for the past 
 and  in  particular  today,  is  that  farming,  fishing  and  hunting  are  seen  by  the  state  as  typical 
 activities  of  all  Norwegian  citizens  and  for  this  reason  natural  resources  must  be  seen  in  a 
 national context. For example in this way the Sami of the coast, with their traditional smaller 
 boats,  have lost in  the competition  for the resources with  the bigger international  groups.  In 
 fact, amongst the relevant actors in sectors like fishing, farming, etc., there is a strong will to 
 avoid  protecting  the  special  Sami  interests,  which  are  considered  peripheral  and  not 
 economically sustainable for the management and exploitation of the resources.56


2.3.2.  The two main cases about the Sami right to land: the Taxed Mountain case and the 
 Alta case 


It  is  important  to  underline  that  until  the  recent  decades  the  official  opinion  in  Finland, 
 Norway and Sweden about the Sami right to land was that when the government had annexed 
 those lands, it had taken possession of “ownerless lands” and only 40 years ago things started 
 to  change.  In  fact,  in  1966,  a  Sami  group  of  the Jämtland  brought  a  case  on  the  land 
 ownership  and  usage  since  time  immemorial  against  the  Swedish  state  (so-called 


“Skattefjällsmålet  –  Taxed  Mountain  case”)  to  the  Supreme  Court  of  Sweden.  This  was  the 
 first important case about the Sami land and water rights and after 15 years, in 1981, the case 
 was solved by the Supreme Court of Sweden. It is important to underline that the decision of 


       


53 It is useful to underline that until 1751 there was no border between Norway and Sweden in Sami territories. 


In fact, only with the signing of the “Sami Codicil” in that year, the boarders were defined.  In addition, in this 
 agreement the Sami were recognised as an ethnic minority that could continue to use the lands without regard to 
 the new borders. 


54 Sillanpää, 1994, p. 46. 


55 The difficulty to define the real status of the Sami of Norway in that period is due to the fact that until 1814 
 Norway was an integral part of Denmark, from 1814 to 1905 Norway  was in personal union  with Sweden and 
 only since 1908 Norway is completely independent. 


56 Sillanpää, 1994, p. 47. 
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the  court  was  unanimous  (with  only  the  dissenting  opinion  of  judge  Bengtsson  regarding 
 fishing and hunting rights of the Sami).57  


Basically, the Sami applicants wanted to see recognised the ownership of certain areas in the 
 northern part of the province of Jämtland (known as Skattefjäll) and some adjacent properties 
 known as “extended territories”. After a careful evaluation, the Court decided that the legal 
 situation in the area was unequivocal before the promulgation of the “Reindeer Grazing Act” 


of  1886  in  which  it  was  stated  that  the  state  was  the  owner  of  the  Taxed  Mountain  and  the 
 right of the Sami was limited to the right of use. Hence, in the opinion of the Court, the Sami 
 could not request the ownership rights because of their use since time immemorial. The final 
 verdict of the Court was that the Swedish State was the owner of the Taxed Mountain and that 
 the claims of the Sami to ownership could not be sustained.58  


Notwithstanding the fact that the decision was not positive for the rights that the Sami were 
 claiming, many legal principles in favour of the Sami rights were written in the verdict of the 
 Court.  In fact,  the decision can be seen as  a victory of the Sami rights,  given that the Court 
 stated  that  it  was  possible  to  acquire  title  to  land  for  reindeer  grazing,  hunting  and  fishing. 


With this decision, the Court rejected the position of the Swedish government that was against 
 the  possibility  for  nomadic  people  to  acquire  ownership  rights.  Furthermore,  the  Court 
 declared that, even if the Sami have no rights other than those awarded by legislation on the 
 Taxed  Mountain,  these  rights  of  use  can  be  constitutionally  protected  in  the  same  way  as 
 ownership rights. Finally, even if this does not mean that the Sami rights are protected against 
 expropriation, their rights cannot be taken without compensation. It is important to underline 
 that  the  Supreme  Court  clearly  stated  that  this  decision  was  valid  only  for  the  county  of 
 Jämtland, so it was not applicable to other claims by Sami in other parts of Sweden.59


Another case connected with both the indigenous right to land and the  economic interests of 
 the state is the Alta case. Alta, one of the biggest municipalities in the Finnmark County, in 
 Norway,  became  famous  in  1979  because  of  the  struggle  of  the  Sami  against  a  government 
 decision.  In  1978,  the  Norwegian  government  decided  to  build  a  hydro-electric  dam  on  the 
 Alta-Kautokeino river system. This project was considerably smaller than a previous project 
        


57 Ibidem, p. 90. 


58 Ibidem. 


59 Ibidem, p. 91. 
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which was supposed to submerge the Sami village of Maze.60 Notwithstanding that the second 
 project was smaller than the first one, the Sami peoples were concerned that this dam could 
 have  had  an  important  impact  on  salmon  fisheries  in  the  Alta  River,  as  well  as  on  reindeer 
 grazing.  


The opposition to this project culminated with one of the largest civil disobedience cases ever 
 in Norway, with hundreds of policemen who removed the demonstrators from the project site.


The  issue  was  brought  to  court  and  in  1982,  the  Supreme  Court  of  Norway  stated  that  the 
 project could carry on, but the Sami had the right to receive monetary compensation.61  


After  the  verdict  of  the  national  court,  the  issue  was  brought  also  to  the  European 
 Commission  of  Human  Rights,  in  the E.  and  G.  v  Norway  case.  Two  representatives  of  the 
 Sami  indigenous  community  claimed  that  they  suffered  a  violation  of  Article  8  (right  to 
 respect for private and family life) of the European Convention on Human Rights, due to the 
 fact that the building of the dam would compromise their traditional reindeer grazing grounds. 


The Commission agreed with the idea that traditional practices and indigenous lifestyle could 
 be seen as private and family life, but found that the project was necessary for the economic 
 well-being of the country. For this reason, the application was declared inadmissible.  


Notwithstanding  that  the  actions  of  the  Sami in  the  courts  were  insufficient  in  order  to  stop 
 the  construction  of  the  dam,  these  actions  resulted  in  a  number  of  meetings  between  the 
 Norwegian  government  and  the  Sami  delegations,  with  the  result  that  the  government 
 appointed  two  committees  to  discuss  the  cultural  issue  and  the  legal  relations  of  the  Sami 
 peoples.62 These  two  committees  were  important  for  the  birth  of  the  Sami  Assembly  in 
 Norway in 1989 and for the adoption of the Finnmark Act by the Norwegian government in 
 2005.63


       


60 Solbakk, 2006, p. 165. 


61 Sillanpää, 1994, p. 92. 


62 Solbakk, 2006, pp. 164–167. 


63 Ibidem, pp. 168–170. 
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2.3.3.  The  mining  process  in  the  Sami  areas:  between  traditional  and  non-traditional 
 indigenous resources 


In Article 4 of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), 
 it is written: “Indigenous peoples, in exercising their right to self-determination, have the right 
 to autonomy or self-government in matters relating to their internal and local affairs, as well 
 as ways and means for financing their autonomous functions”.64 According to this article, the 
 rights  of indigenous  peoples to  natural  resources and lands should be considered  an internal 
 indigenous affair.  


Furthermore,  according  to  Mattias  Åhrén,65 it  is  useful  to  distinguish  between  two  types  of 
 natural  resources:  the  traditional  resources  of  indigenous  peoples  and  the  non-traditional 
 resources  that  are in  the  areas of indigenous peoples. The  expression “traditional resources” 


means  all  kinds  of  natural  resources  that  are  used  and  have  been  used  by  the  indigenous 
 peoples  for  centuries  for  their  traditional  livelihood,  while  the  expression  “non-traditional 
 resources” implies all types of resources that are not used by  the indigenous peoples or that 
 were not used in the past (above all oil and mineral resources).  


According to Åhrén, the Sami have the full right to manage their traditional natural resources, 
 while  for  non-traditional  resources  that  are  in  the  areas  of  the  indigenous  peoples,  the  Sami 
 should have the right to exert some influence regarding the utilisation of these resources and 
 they should have the right to have some compensation. Finally, the Sami should have the right 
 to  give  their  binding  opinion  regarding  the  utilisation  of  non-traditional  resources  if  the 
 exploitation  can  damage  their  land  or  compromise  their  lifestyle.66 Hence,  it  is  clear  that 
 participation  in  decision-making  processes  regarding  land  rights  (which  will  be  analysed  in 
 the following chapters) is important in order to involve the Sami in the processes of decision-
 making.


       


64 The  full  text  of  the  UNDRIP  is  available  at:  http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf 
 (accessed on 16/3/2014). 


65 Mattias Åhrén is a Sami, now Chief Lawyer of the Sami Council. In 2002, he took up the position as Head of 
 the Sami Council’s Human Rights Unit. He has represented the Sami peoples in many UN conferences and other 
 international  meetings,  e.g.  during  the  successful  negotiations  on  the  UN  Declaration  on  the  Rights  of 
 Indigenous Peoples, and has also represented Sami communities in cases relating to right to land. He was also a 
 member of the Expert Group that drafted the Nordic Sami Convention. 


66 Henriksen, 2011, pp. 9–10. 
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3. The sources of international human rights law  on the protection of indigenous peoples 


3.1. The safeguards of the right to land and traditional lifestyle in the jurisprudence of 
 the UN Human Rights Committee 


The  struggle  of  indigenous  peoples  to  be  recognised  as  a  group  with  particular  features  and 
 needs has brought results only in the last few decades, when ILO Convention No. 169 and the 
 United Nations Declaration on the Rights of Indigenous Peoples were adopted. Before these 
 two  important  international  documents  were  introduced,  there  had  been  very  few  legal 
 instruments on the protection of indigenous peoples.  


One of the legal instruments that can be invoked for the protection of indigenous rights is the 
 International  Covenant  on  Civil  and  Political  Rights,67 which  was  adopted  in  1966  and 
 entered into force in 1976. In fact, there are at least two provisions most explicitly referring to 
 indigenous  peoples  in  this  Covenant:  Article  1  (self-determination  and  use  of  natural 
 resources) and Article 27 (protection of minority groups). While the relationship between self-
 determination,  natural  resources  and  indigenous  rights  seems  to  be  clear,  understanding  the 
 link between the protection of minority groups and the protection of indigenous peoples is in 
 need of a more detailed explanation.  


In  this  regard,  it  should  be  noticed  that,  until  the  completion  of  the  study  on  indigenous 
 peoples  by  the  UN  Special  Rapporteur  Martinez  Cobo,  there  was  no  legal  definition  of 


“indigenous  peoples”.  For  this  reason,  indigenous  peoples  were  considered  a  particular 
 minority group. Although considering indigenous peoples as a minority group was not correct, 
 in  the past  such a solution  was  the only  way to  provide them with  legal  protection. For this 
 reason,  the  UN  Human  Rights  Committee  acknowledged  the  fact  that  persons  belonging  to 
 indigenous groups could invoke Article 27 of the ICCPR in order to obtain legal protection of 
 their rights. Article 27 guarantees the following:  


       


67 The  ICCPR  is  available  at:  http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx  (accessed  on 
24/3/2014). 
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