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ABSTRACT


According to Article 3(1) of the United Nations Convention on the Rights of the 
 Child (CRC), the best interests of the child shall be a primary consideration in 
 all actions concerning children. The best interests of the child is a central but 
 indeterminate concept. After its inclusion in the CRC in 1989, considering it 
 became a human rights obligation. 


This thesis analyses the concept of the best interests of the child in domestic, 
 European and international human rights practice. It consists of four peer-
 reviewed articles and a summary. Building on each article’s arguments regarding 
 the concept of the best interests of the child in human rights practice, the summary 
 extends key themes and discusses the implications of the findings. 


This thesis enriches our knowledge of how the best interests concept is 
 understood and used in human rights practice. Its starting point is the interaction 
 between the concept of the best interests of the child and children’s rights, with 
 the analysis responding to a broader question of the interaction and dialogue 
 between different systems for the protection of human rights. The thesis offers 
 new, systematically collected data on the nature and functioning of the best 
 interests concept in human rights practice at the domestic, European and 
 international levels and discusses the major reasons underlying the identified 
 problems. Methodologically, it relies on systematic case studies and comparison 
 and employs tools of doctrinal research to analyse the findings. 


Article I, ‘“In All Actions Concerning Children”? Best Interests of the Child in 
the Case Law of the Supreme Administrative Court of Finland’, demonstrates that 
the Supreme Administrative Court of Finland considers the best interests of the 
child in a selective manner: it tends to consider best interests in areas traditionally 
associated with children’s rights but does not consider them sufficiently in other 
areas. Article II, ‘A comparison of child protection and immigration jurisprudence 
of the European Court of Human Rights: what role for the best interests of the 
child?’, compares the use of the best interests concept in child protection and 
immigration cases of the European Court of Human Rights (ECtHR). Even though 
the ECtHR regularly refers to best interests in its cases concerning children, 
unjustified differences exist between the case groups in the assessment of family 
unity, the child’s age and the child’s views. The article concludes that the ECtHR’s 
approach in immigration cases is problematic. Article III, ‘Understanding the Best 
Interests of the Child as a Procedural Obligation: the Example of the European 
Court of Human Rights’, suggests a procedural approach to best interests as a 
remedy to the inconsistent application of the concept in the different case groups 
detected in Article II. The article critically analyses the views of the Committee 



(4)on the Rights of the Child and categorises three layers of the ECtHR’s procedural 
 approach to best interests. Article IV, ‘A Focus on Domestic Structures: Best 
 Interests of the Child in the Concluding Observations of the UN Committee on 
 the Rights of the Child’, establishes that instead of attempting to define the best 
 interests concept in its concluding observations, the Committee on the Rights of 
 the Child focuses on structures that advance the implementation of best interests. 


Together, the articles illustrate the problems of an outcome-focused 
 understanding of the best interests of the child. These issues are reflected in 
 the inconsistencies of human rights practice; the best interests of the child are 
 not systematically taken into account in human rights practice as required by 
 Article 3(1) CRC. This study found unjustified differences between different fields 
 of law, which is problematic from the perspective of children’s rights, especially 
 concerning non-discrimination. 


The thesis suggests that the application of an outcome-focused understanding of 
 the concept of the best interests of the child is complicated by the concept’s purpose 
 of maximising children’s rights and by the ambiguity of the criteria under which 
 the child’s best interests can be limited. The thesis, therefore, uses the framework 
 of positive and negative obligations to demonstrate that the current practice of 
 accommodating best interests with other interests and rights – balancing – is 
 obscure and that, consequently, best interests are easily disregarded. The thesis 
 suggests that if Article 3(1) CRC is used as a yardstick to measure the outcome 
 of a decision, the legal content of Article 3(1) should be defined in relation to the 
 case at hand, after which the criteria for limiting human rights should be applied. 


The thesis further argues that relying on different presumptions in similar legal 
 questions may lead to discriminatory outcomes. 


The thesis also develops the idea of Article 3(1) CRC as a procedural obligation. 


Relying on Article 3(1) as a procedural obligation means that in cases concerning 
children, courts would attend to whether the best interests of the child have been 
considered, the grounds of the assessment explained and procedural requirements, 
such as obtaining the child’s views, followed. The substantive assessment would be 
expressed in terms of the rights of the child. The thesis proposes that a procedural 
approach and focus on structures that advance children’s rights in general could 
more effectively safeguard the best interests of the child than an outcome-focused 
approach.
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FINNISH ABSTRACT  /  TIIVISTELMÄ


YK:n lapsen oikeuksien sopimuksen (LOS) 3(1) artiklan mukaan kaikissa lapsia 
 koskevissa toimissa on ensisijaisesti otettava huomioon lapsen etu. Lapsen etu on 
 keskeinen mutta epämääräinen käsite, jonka huomioimisesta tuli ihmisoikeus-
 velvoite, kun se sisällytettiin lapsen oikeuksien sopimukseen. Tämä väitöskirja 
 analysoi lapsen edun käsitettä kotimaisessa, eurooppalaisessa ja kansainvälisessä 
 ihmisoikeuksia koskevassa oikeuskäytännössä. Väitöskirja koostuu neljästä ver-
 taisarvioidusta artikkelista sekä yhteenvedosta, joka rakentuu artikkelien johto-
 päätöksille ja pohtii tulosten laajempaa merkitystä. 


Väitöskirja tuottaa uutta tietoa siitä, miten lapsen edun käsite ymmärretään ja 
 miten sitä käytetään ihmisoikeuksia koskevassa kotimaisessa, eurooppalaisessa 
 ja kansainvälisessä oikeuskäytännössä. Väitöskirjan lähtökohta on vuorovaikutus 
 lapsen edun ja lapsen oikeuksien välillä. Analyysi kytkeytyy laajempaan kysy-
 mykseen siitä, miten ihmisoikeuksien suojajärjestelmät ovat vuorovaikutuksessa 
 keskenään. Väitöskirjan metodi perustuu oikeuskäytännön systemaattiseen tar-
 kasteluun, vertailuun sekä tulosten lainopilliseen analyysiin. 


Ensimmäinen artikkeli osoittaa, että Suomen korkein hallinto-oikeus huomioi 
 lapsen etua valikoivasti: lapsen etu otetaan yleensä huomioon lasten oikeuksiin 
 perinteisesti yhdistetyillä alueilla, mutta muilla alueilla lapsen edun huomiointi ei 
 ole riittävää. Toinen artikkeli vertailee sitä, miten Euroopan ihmisoikeustuomio-
 istuin (EIT) käyttää lapsen edun käsitettä lastensuojelu- ja ulkomaalaisasioissa. 


Vaikka EIT viittaakin usein lapsen etuun, lastensuojelu- ja ulkomaalaisasioiden 
 välillä on merkittäviä eroja suhtautumisessa perheen yhtenäisyyteen, lapsen ikään 
 ja lapsen näkemyksiin. Artikkelin johtopäätös on, että EIT:n lähestymistapa ul-
 komaalaisasioissa on lapsen oikeuksien kannalta ongelmallinen. Kolmas artikkeli 
 esittää prosessuaalista lähestymistapaa lapsen etuun ratkaisuksi toisessa artik-
 kelissa havaittuihin asiaryhmien välisiin eroihin ja havainnollistaa väitettä EIT:n 
 oikeuskäytännöllä. Neljäs artikkeli osoittaa, että YK:n lapsen oikeuksien komitea 
 keskittyy loppupäätelmissään lapsen edun määrittelemisen sijaan rakenteisiin, 
 jotka edistävät lapsen edun ja yleisesti lasten oikeuksien toteutumista. 


Kokonaisuutena väitöskirja tuo esille ongelmia lapsen edun toteutumisessa; 


lapsen etua ei systemaattisesti oteta huomioon LOS 3(1) artiklan edellyttämällä 
 tavalla. Tutkimuksessa tuli esille eri asiaryhmien välisiä perusteettomia eroja, jot-
 ka ovat ongelmallisia lasten oikeuksien ja etenkin syrjinnän kiellon näkökulmasta. 


Väitöskirja esittää, että jos lapsen etua käytetään ratkaisun sisällöllisenä mitta-
puuna, lapsen edun sisältö tietyssä tilanteessa pitäisi määritellä lapsen oikeuksi-
en kautta ja tämän jälkeen soveltaa ihmisoikeuksien rajoitusedellytyksiä lapsen 
edun rajoittamiseen. Väitöskirja myös esittää, että samanlaisissa oikeudellisissa 



(6)kysymyksissä ei pitäisi käyttää erilaisia oletuksia esimerkiksi siitä, onko lapsen 
 etu olla vanhempiensa kanssa vai ei, koska vaarana on syrjivään lopputulokseen 
 päätyminen. 


Väitöskirja esittää, että prosessuaalinen lähestymistapa ja lasten oikeuksi-
 en toteutumista edistäviin rakenteisiin keskittyminen turvaavat tehokkaammin 
 lapsen etua kuin lapsen edun ymmärtäminen sisällöllisenä velvoitteena. Lapsen 
 edun huomioimisen ymmärtäminen prosessuaalisena velvoitteena tarkoittaa, 
 että tuomioistuimen pitää kiinnittää lapsia koskevissa asioissa huomiota siihen, 
 onko lapsen etua harkittu, onko arvioinnin perusteita avattu sekä onko proses-
 suaalisia velvoitteita (esimerkiksi lapsen mielipiteen selvittäminen) noudatettu. 


Ihmisoikeus velvoitteiden kanssa sopusoinnussa olevaan lopputulokseen päätymi-
nen kuitenkin edellyttää sisällöllisen harkinnan ilmaisemista lapsen oikeuksien 
kautta. 
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(14)OP3  Optional Protocol to the Convention on the Rights of the 
 Child on a communications procedure


SAC  Supreme Administrative Court of Finland


UN  United Nations


VCLT  Vienna Convention on the Law of Treaties
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1  INTRODUCTION



1.1  The elephant in the room


When Finland repatriated six Finnish children and two mothers from the Syrian 
 al-Hol camps in December 2020, a central justification of the responsible ministry 
 was that the best interests of the children have to be prioritised.1 Earlier the same 
 year, the United Nations Committee on the Rights of the Child (CRC Committee) 
 argued in its statement concerning the Covid-19 pandemic that ‘States should 
 ensure that responses to the pandemic, including restrictions and decisions on 
 allocation of resources, reflect the principle of the best interests of the child’.2
 The previous autumn, Swedish climate activist Greta Thunberg and 15 other 
 young people submitted a complaint to the CRC Committee against several states, 
 claiming that the respondent states have failed to take their best interests as a 
 primary consideration in the states’ climate actions.3 Best interests were also 
 invoked in the climate change-related application six Portuguese children and 
 young adults filed in September 2020 to the European Court of Human Rights 
 (ECtHR).4


Children have rights as human beings, but they have also been guaranteed 
 child-specific rights. One of these special rights is the best interests of the child, 
 arguably the most well-known concept in the children’s rights framework. In 
 international human rights law, children are the only group whose ‘best interests’ 


are protected this way.5 The idea behind the concept is that children are in a 
 disadvantaged position compared to adults and thus need special protection to 
 ensure that their interests are not overridden or conflated with other interests in 
 decision-making.6 In other words, children ‘are located within subordinate power 
 structures (families, schools, and other institutions), in which they are invariably 


1  ‘Finland repatriates eight citizens from Syria’ (YLE, 20 December 2020) <https://yle.fi/uutiset/osasto/


news/finland_repatriates_eight_citizens_from_syria/11707855> accessed 21 January 2021.


2  ‘CRC COVID-19 Statement’ (Committee on the Rights of the Child, 8 April 2020), para 1.


3  Sacchi et al v Argentina et al (Communication to the Committee on the Rights of the Child, 23 September 
 2019), paras 301-308.


4  Cláudia Duarte Agostinho and others v Portugal and 32 other states, App no 39371/20, communicated 
 13 November 2020.


5  Stalford argues that extending the concept to decision-making contexts other than children is not advisable, 
 see Helen Stalford, ‘The broader relevance of features of children’s rights law: the “best interests of the 
 child” principle’ in Eva Brems, Ellen Desmet and Wouten Vandenhole (eds), Children’s Rights Law in the 
 Global Human Rights Landscape Isolation, inspiration, integration? (Routledge 2017).


6  Ibid 40.



(17)perceived to have incomplete agency’.7 The concept itself is old,8 but it became a 
 human rights concept when it was included in the UN Convention on the Rights 
 of the Child (CRC), a widely ratified global convention guaranteeing children’s 
 human rights. According to Article 3(1) of the CRC,


In all actions concerning children, whether undertaken by public or 
 private social welfare institutions, courts of law, administrative authorities 
 or legislative bodies, the best interests of the child shall be a primary 
 consideration.9


The best interests concept has been called ‘[t]he primary focus of the 
 Convention’.10 It has even been considered customary international law.11 The CRC 
 Committee, the monitoring body of the CRC, has elevated Article 3 as one of the 
 CRC’s ‘general principles’ that have special importance in the interpretation of the 


7  John Eekelaar and John Tobin, ‘Article 3: The Best Interests of the Child’ in John Tobin (ed), The UN 
 Convention on the Rights of the Child: A Commentary (Oxford University Press 2019) 76.


8  In England and Wales, the ‘paramountcy principle’ or ‘welfare principle’ has a strong status in family 
 law proceedings, with section 1 of the Children Act 1989 providing that ‘When a court determines any 
 question with respect to (a) the upbringing of a child; or (b) the administration of a child’s property or the 
 application of any income arising from it, the child’s welfare shall be the court’s paramount consideration’. 


For a critique of the paramountcy principle, see eg Helen Reece, ‘The Paramountcy Principle: Consensus or 
 Construct?’ (1996) 49 Current Legal Problems 267. Note that the scope of the welfare principle is narrower 
 than that of Article 3(1) CRC despite the paramount status accorded to the child’s welfare. The concept 
 also has a long history in the United States, see Lynne Marie Kohm, ‘Tracing the Foundations of the Best 
 Interests of the Child Standard in American Jurisprudence’ (2008) 10 Journal of Law & Family Studies 
 337.


9  In addition to Article 3, best interests are mentioned in CRC Articles 9 (separation from parents), 10 (family 
 reunification), 18 (parental responsibilities), 20 (deprivation of family environment and alternative care), 21 
 (adoption), 37(c) (separation from adults in detention) and 40(2)(b) (children in conflict with the law), as well 
 as the Optional Protocol to the Convention on the sale of children, child prostitution and child pornography 
 (preamble and Article 8) and in the Optional Protocol to the Convention on a communications procedure 
 (preamble and Articles 2 and 3). After the CRC, the best interests concept has appeared in, for example, 
 the UN Convention on the Rights of Persons with Disabilities (CRPD), where protection of best interests 
 is secured for disabled children in Articles 7 and 23; the African Charter on the Rights and Welfare of the 
 Child (ACRWC) Article 4; and Article 24(2) of the Charter of Fundamental Rights of the European Union 
 (CFREU), which largely follows the wording of Article 3(1) CRC. The Convention on the Elimination of All 
 Forms of Discrimination against Women (CEDAW) also safeguards the interests of children (in Articles 
 5 and 6) but, as Cantwell has noted, the concept appears in family law matters only and not as a broader 
 concept; see Nigel Cantwell, ‘Are “Best Interests” a Pillar or a Problem for Implementing the Human Rights 
 of Children?’ in Ton Liefaard and Julia Sloth-Nielsen (eds), The United Nations Convention on the Rights 
 of the Child: Taking Stock after 25 Years and Looking Ahead (Brill 2017) 62-63.


10  Thomas Hammarberg, ‘The UN Convention on the Rights of the Child – And How to Make It Work’ (1990) 
 12 Human Rights Quarterly 97, 99.


11  Geraldine Van Bueren, ‘Children’s Rights’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran 
 (eds), International Human Rights Law (3rd edn, Oxford University Press 2018) 331; see also Meda 
 Couzens, ‘The application of the United Nations Convention on the Rights of the Child by national courts’ 


(unpublished doctoral thesis, Leiden University 2019) 214; René Provost, ‘Judging in Splendid Isolation’ 


(2008) 56 The American Journal of Comparative Law 125, 137.



(18)whole convention.12 As the formulation of Article 3(1) CRC indicates, the obligation 
 to consider best interests is general and broad in nature as it extends to all actions 
 concerning children and contains no exceptions. The CRC is not the only source 
 containing an obligation to consider best interests, but it is usually considered the 
 most important international legal source addressing children’s rights.13


The best interests of the child are invoked in a breadth of situations. But what 
 do best interests really mean? Does the concept make a difference for children? 


The concept is controversial: it both aims to guarantee that children are not 
 disregarded in decision-making and gives adults the power to ‘impose a course 
 of action on minors on the basis of their assessment of the minors’ best interests’.14
 The first major criticism of the concept relates to the content or meaning of the 
 best interests of the child,15 which several scholars consider to be exceptionally 
 indeterminate.16 The most well-known indeterminacy criticisms predate the 
 CRC and concern the dangers of relying on the principle in custody disputes.17
 Archard has identified the three following types of indeterminacy-related criticism 
 of the concept: that it leaves an unacceptable judicial discretion to judges, that 
 discretion is exercised in an arbitrary or subjective manner, and that discretion 
 allows judges’ biases to affect the decision-making.18 However, others have argued 
 that indeterminacy criticisms fail to take into account the rest of the CRC and the 
 need to interpret the concept of the best interests of the child in accordance with 
 general treaty interpretation rules.19


The problems associated with the concept are not related to its indeterminate 
 nature alone. The second major type of criticism concerns the problems of weighing 
 best interests against other considerations.20 It has been argued that Article 3(1) 


12  Hanson and Lundy have pointed out, following a remark by Nigel Cantwell, that although Article 3 as a 
 whole is listed as one of the general principles, only the first paragraph of the Article has the status of a 
 general principle. Karl Hanson and Laura Lundy, ‘Does Exactly What it Says on the Tin?’ (2017) 25 The 
 International Journal of Children’s Rights 285, 292.


13  See eg Beth Simmons, Mobilizing for Human Rights: International Law in Domestic Politics (Cambridge 
 University Press 2009) 308.


14  John Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’ 


(1994) 8 International Journal of Law and the Family 42, 43.


15  David Archard, ‘Children, adults, best interests and rights’ (2013) 13 Medical Law International 55, 56.


16  Philip Alston, ‘The Best Interests Principle: Towards a Reconciliation of Culture and Human Rights’ (1994) 
 8 International Journal of Law, Policy and the Family 1.


17  Jon Elster, ‘Solomonic Judgments: Against the Best Interest of the Child’ (1987) 54 The University of 
 Chicago Law Review 1; Robert Mnookin, ‘Child-Custody Adjudication: Judicial Functions in the Face of 
 Indeterminacy’ (1975) 39 Law and Contemporary Problems 226. Mnookin submits that in addition to the 
 indeterminate nature of determining what is best for a child, determining what is ‘least detrimental’ is 
 equally speculative. See ibid 229.


18  Archard, ‘Children, adults, best interests and rights’ 57-58. Archard notes that these critiques stem not 
 only from the indeterminacy of best interests as such but from the indeterminacy of the concept regarding 
 moral disagreement, which damages the decision-making process.


19  See eg Jason Pobjoy, The Child in International Refugee Law (Cambridge University Press 2017) 228.


20  Archard, ‘Children, adults, best interests and rights’ 59-60.



(19)does not belong to the human rights framework. The concept has been considered 
 paternalistic,21 and the paternalism is exacerbated by the fact that children cannot 
 exercise political power to challenge political decisions concerning them.22 It has 
 also been contended that the concept can be used to justify outcomes that breach 
 children’s rights. Best interests can be relied on both as a main rule, to justify a 
 result that is in accordance with the child’s right, and as an exception, to justify 
 a limitation of that right.23 There is controversy regarding whether Article 3(1) is 
 useful, empty, or perhaps even harmful and no consensus on whether it contains 
 a right at all. 


Indeed, in the CRC, Article 3(1) stands out in that it does not contain the word 


‘right’.24 Cantwell, a leading critic of the concept, argues that ‘the prominent role 
 now assigned to the “best interests of the child” is mistaken, even dangerous, in 
 a context where children have human rights’.25 Cantwell considers the concept 
 unnecessary because there is no assumption for other groups of humans that 
 protecting their rights can lead to outcomes detrimental for them or their interests26
 and dangerous because referring to best interests may distract decision-makers 
 from conceptualising the situation in terms of children’s human rights.27 The CRC 
 Committee, too, has recognised that the concept’s flexibility opens up possibilities 
 for manipulative use of the concept.28 The concept lacks transparency, which 
 makes its flexibility even more problematic.29 The unease of the international child 
 rights community with the best interests concept is captured by Jane Fortin who 


21  Michael Freeman, ‘Article 3: The Best Interests of the Child’ in André Alen and others (eds), A Commentary 
 on the United Nations Convention on the Rights of the Child (Martinus Nijhoff Publishers 2007) 50-51.


22  Eekelaar and Tobin, ‘Article 3: The Best Interests of the Child’ 76.


23  Grover, for instance, has criticised the fact that Optional Protocol to the Convention on the Rights of the 
 Child on a communications procedure (Adopted and opened for signature, ratification and accession by 
 General Assembly resolution A/RES/66/138 of 19 December 2011, entered into force on 14 April 2014, 
 abbreviated as OP3) lists best interests both as a guiding principle in handling individual communications 
 (Article 2 OP3) and as a ground for declining to examine any communication if the CRC Committee 
 considers the communication as not in the child’s best interests (Article 3 OP3), even though it is unclear 
 how best interests are defined. See Sonja C Grover, Children Defending their Human Rights Under the 
 CRC Communications Procedure (Springer 2015) 109-113.


24  Archard, ‘Children, adults, best interests and rights’ 61. Cf. the title of the General Comment on Article 3(1) 
 (Committee on the Rights of the Child, ‘General Comment No 14 on the right of the child to have his or her 
 best interests taken as a primary consideration’ (art. 3, para. 1) 29 May 2013 CRC/C/GC/14, abbreviated 
 as GC14). 


25  Cantwell, ‘Are “Best Interests” a Pillar or a Problem for Implementing the Human Rights of Children?’ 62.


26  Ibid 69.


27  Ibid 65.


28  See eg GC14, para 34. An additional type of criticism of the concept relates to the idea of international 
 policymakers deciding how the best interests of the child should be interpreted, see Vanessa Pupavac, 


‘Misanthropy Without Borders: The International Children’s Rights Regime’ (2001) 25 Disasters 95.


29  Claire Fenton-Glynn, ‘Children, parents and the European Court of Human Rights’ (2019) European Human 
Rights Law Review 643, 647.



(20)suggested in 2014 that how the best interests of the child interact with children’s 
 rights remains the elephant in the room and has to be tackled.30


The best interests concept has attracted attention in previous research. 


Freeman and Zermatten, among others, have analysed Article 3(1) and proposed 
 different interpretations for the best interests concept.31 Several authors have 
 sought ways to interpret the concept consistently with children’s rights. Eekelaar, 
 for instance, introduces ‘dynamic self-determinism’, which reconciles the idea 
 of furthering children’s best interests with the CRC’s idea of children as rights 
 holders by integrating children’s views in the assessment of their best interests.32
 However, the premises of dynamic self-determinism have been criticised, with 
 Archard arguing that there is no inherent conflict between the idea of having 
 rights and some element of paternalism or welfare. Instead, Archard sees a tension 
 between the child’s and adults’ judgements of the child’s best interests.33 Others 
 have recently emphasised the potential of the best interests concept. Pobjoy, for 
 example, contends that Article 3(1) forms an independent source of protection for 
 asylum-seeking children when interpreted together with the Refugee Convention,34
 and Bracken finds that it offers a basis for claims seeking legal recognition for same-
 sex parenting arrangements.35 Some scholars have been more critical, including 
 Kilkelly, who has suggested that Article 3(1) does not contain a right.36 According 
 to Archard, the idea of always maximising the welfare of children is implausible; 


instead, he endorses a milder ‘“interests” principle’, in which ‘the well-being of the 
 child should be an independent consideration in, and a constraint upon, decision-
 making’.37 In addition to studies analysing the concept itself, the use of the concept 


30  Jane Fortin, ‘Children’s rights – flattering to deceive?’ (2014) 26 Child and Family Law Quarterly 51, 63.


31  Freeman, ‘Article 3: The Best Interests of the Child’; Jean Zermatten, ‘The Best Interests of the Child 
 Principle: Literal Analysis and Function’ (2010) 18 The International Journal of Children’s Rights 483.


32  Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’.


33  Archard, ‘Children, adults, best interests and rights’ 61-66. Fortin, too, argues that there is no inherent 
 conflict between rights and welfare, see Jane Fortin, Children’s Rights and the Developing Law (Law in 
 Context, 3rd edn, Cambridge University Press 2009) 26. See also David Archard and Marit Skivenes, 


‘Balancing a Child’s Best Interests and a Child’s Views’ (2009) 17 International Journal of Children’s Rights 
 1.


34 Pobjoy, The Child in International Refugee Law 196-203.


35  Lydia Bracken, Same-Sex Parenting and the Best Interests Principle (Cambridge University Press 2020).


36  Ursula Kilkelly, ‘The Best Interests of the Child: A Gateway to Children’s Rights?’ in Elaine E. Sutherland 
 and Lesley-Anne Barnes Macfarlane (eds), Implementing Article 3 of the United Nations Convention on 
 the Rights of the Child Best Interests, Welfare and Well-being (Cambridge University Press 2016); see also 
 Cantwell, ‘Are “Best Interests” a Pillar or a Problem for Implementing the Human Rights of Children?’.


37  Archard, ‘Children, adults, best interests and rights’ 55-56. Note that Archard refers here to ‘welfare’ and 


‘well-being’, not to rights.



(21)in case law has been examined in regional contexts, including the ECtHR,38 in 
 the European Union (EU) context39 and in several national contexts,40 including 
 some fields of law in Finland.41 Several studies have found that the reasoning 
 related to best interests is frequently scarce and does not genuinely consider the 
 child’s circumstances.42


While a vast body of literature exists on different aspects of the concept of the 
 best interests of the child, gaps remain. The discrepancy between the central status 
 and criticism of the best interests concept calls for further scrutiny of the concept, 
 and  the  relationship  between  best  interests  and  rights  requires  clarification. 


38  Eg Carmen Draghici, The Legitimacy of Family Rights in Strasbourg Case Law: ‘Living Instrument’ 


or Extinguished Sovereignty? (Bloomsbury Publishing 2017); Anette Faye Jacobsen, ‘Children’s Rights 
 in the European Court of Human Rights – An Emerging Power Structure’ (2016) 24 The International 
 Journal of Children’s Rights 548; Helen Keller and Corina Heri, ‘Protecting the Best Interests of the Child: 


International Child Abduction and the European Court of Human Rights’ (2015) 84 Nordic Journal of 
 International Law 270; Mathieu Leloup, ‘Some Reflections on the Principle of the Best Interests of the 
 Child in European Expulsion Case Law’ in Wolfgang Benedek and others (eds), European Yearbook on 
 Human Rights, vol 10 (Intersentia 2018); Mathieu Leloup, ‘The principle of the best interests of the child 
 in the expulsion case law of the European Court of Human Rights: Procedural rationality as a remedy for 
 inconsistency’ (2019) 37 Netherlands Quarterly of Human Rights 50; Marit Skivenes and Karl Harald Søvig, 


‘Judicial Discretion and the Child’s Best Interests: The European Court of Human Rights on Adoptions in 
 Child Protection Cases’ in Elaine E. Sutherland and Lesley-Anne Barnes Macfarlane (eds), Implementing 
 Article 3 of the United Nations Convention on the Rights of the Child Best Interests, Welfare and Well-
 being (Cambridge University Press 2016); Ciara Smyth, ‘The Best Interests of the Child in the Expulsion 
 and First-entry Jurisprudence of the European Court of Human Rights: How Principled is the Court’s 
 Use of the Principle?’ (2015) 17 European Journal of Migration and Law 70.


39  Mark Klaassen and Peter Rodrigues, ‘The Best Interests of the Child in EU Family Reunification Law: A 
 Plea for More Guidance on the Role of Article 24(2) Charter’ (2017) 19 European Journal of Migration and 
 Law 191.


40  Eg Fabrice Langrognet, ‘The Best Interests of the Child in French Deportation Case Law’ (2018) 18 Human 
 Rights Law Review 567; Jonathan Josefsson, ‘Children’s Rights to Asylum in the Swedish Migration Court 
 of Appeal’ (2017) 25 The International Journal of Children’s Rights 85; Daan Beltman and others, ‘The Legal 
 Effect of Best-Interests-of-the-Child Reports in Judicial Migration Proceedings: A Qualitative Analysis of 
 Five Cases’ in Ton Liefaard and Julia Sloth-Nielsen (eds), The United Nations Convention on the Rights 
 of the Child: Taking Stock after 25 Years and Looking Ahead (Brill 2017); Marit Skivenes, ‘Judging the 
 Child’s Best Interests: Rational Reasoning or Subjective Presumptions?’ (2010) 53 Acta Sociologica 339.


41  Eg Virve-Maria Toivonen, Lapsen oikeudet ja oikeusturva. Lastensuojeluasiat hallintotuomioistuimissa 
 (Alma Talent 2017) (on the best interests and the rights of the child in child welfare cases in administrative 
 courts); Suvianna Hakalehto, ‘Lapsen edun arviointi korkeimman oikeuden perheoikeudellisissa 
 ratkaisuissa’ (2016) Defensor Legis 427 (on the best interests of the child in family law cases of the Supreme 
 Court); Suvianna Hakalehto and Katariina Sovela, ‘Lapsen etu ja sen ensisijaisuus ulkomaalaisasioita 
 koskevassa päätöksenteossa’ in Heikki Kallio, Toomas Kotkas and Jaana Palander (eds), Ulkomaalaisoikeus 
 (Alma Talent 2018) (best interests in migrant-related decision-making, including Supreme Administrative 
 Court cases, published after the author’s Article I); Reija Knuutila and Heta Heiskanen, ‘Lapsen etu 
 viranomaistoiminnassa: katsaus eräisiin Maahanmuuttoviraston viimeaikaisiin kielteisiin päätöksiin’ 


(2014) 43 Oikeus 314 (best interests in certain negative decisions of the Finnish Immigration Service); 


Johanna Hiitola and Saara Pellander, ‘The Alien Child’s Best Interest Ignored: When Notions of Gendered 
 Parenthood Meet Tightening Immigration Policies’ (2019) 27 NORA – Nordic Journal of Feminist and 
 Gender Research 245.


42  Eg Knuutila and Heiskanen, ‘Lapsen etu viranomaistoiminnassa: katsaus eräisiin Maahanmuuttoviraston 
 viimeaikaisiin kielteisiin päätöksiin’; Anna Lundberg, ‘The Best Interests of the Child Principle in Swedish 
 Asylum Cases: The Marginalization of Children’s Rights’ (2011) 3 Journal of Human Rights Practice 49; 


Skivenes, ‘Judging the Child’s Best Interests: Rational Reasoning or Subjective Presumptions?’ 349. 


Skivenes, who analysed four judgments of the Norwegian Supreme Court, found significant variation in 
the evidence required, arguments offered and quality of the reasoning between judgments.



(22)The CRC Committee has suggested a connection between best interests and 
 human rights, but the relationship between the best interests of the child and 
 the rights of the child, as well as other rights and interests, remains ambiguous 
 and has not been thoroughly studied. In addition, accurate data are needed on the 
 connotations and legal consequences that different actors attach to the concept 
 in concrete situations where rights conflict. Several scholars have noted the gap 
 between children’s rights standards and their implementation in practice,43 with 
 the application of the best interests concept described as ‘highly inconsistent’.44 The 
 loose wording of the concept allows numerous interpretations, underscoring the 
 importance of following the jurisprudence of the actors who evoke best interests. 


What meanings of the concept are constructed in human rights practice and with 
 what consequences? Although the concept’s use in court argumentation has been 
 studied in certain contexts, the broadness of the obligation to consider the best 
 interests of the child in all cases concerning children has not acquired as much 
 attention as it should. To my knowledge, there are no previous systematic studies 
 comparing the application of best interests across different fields of law and few 
 comprehensive studies on the application of the concept in human rights practice.



1.2  Objectives and scope


This doctoral thesis analyses the use of the concept of the best interests of the 
 child in human rights practice at international, regional and national levels, 
 broadening our knowledge of how the best interests concept is understood and 
 used in the jurisprudence of the monitoring bodies of human rights treaties, 
 as well as on the national level. More generally, the analysis is connected to a 
 broader question regarding the interaction and dialogue between systems for 
 the protection of fundamental and human rights. Human rights are protected 
 by various instruments at different levels, and human rights bodies increasingly 
 take account of each other’s views, making it necessary to examine the interaction 
 between different systems for the protection of human rights. The thesis focuses 
 on human rights practice because of the importance of jurisprudence for the 
 development of human rights law. Individual cases are not only about specific 


43  Eg Jacqueline Bhabha, ‘Arendt’s Children: Do Today’s Migrant Children Have a Right to Have Rights?’ 


(2009) 31 Human Rights Quarterly 410; Tara M. Collins, ‘The general measures of implementation: 


opportunities for progress with children’s rights’ (2019) 23 The International Journal of Human Rights 
 338. By implementation, I refer to the integration of a treaty in domestic systems. For criticism of the 


‘implementation gap’ approach, see section 6.7. 


44  Stalford, ‘The broader relevance of features of children’s rights law: the “best interests of the child” principle’ 


37.



(23)cases; they can clarify and concretise human rights standards and reveal problems 
 that go undetected without observing the provisions in their context.


This thesis is a collection of articles: it consists of four independent, peer-
 reviewed articles and the current summary. In the summary, I discuss the 
 background of the research questions, present the thesis’s central premises, 
 methodological  approach  and  major  findings,  and  reflect  on  how  the  articles 
 interact with each other as well as on the broader implications of the findings. 


In addition to presenting the articles and discussing their background and 
 implications, the aim of this summary is to reflect on my research process. My 
 thinking became more critical over the course of this research, which is reflected 
 in several aspects of the study. During the early stages of writing this thesis, my 
 fascination with the best interests concept arose from a desire to understand how 
 the concept should be interpreted. I thought that with time and effort, I would 
 arrive at this understanding, which would be the objective of my research. From 
 the outset, I planned to research case law in a systematic way, but I also wanted 
 to discover ‘the real meaning’ of the best interests concept. Quite soon, however, 
 this objective started to seem unachievable. The more I read, the more clearly I 
 realised that even within human rights law, researchers disagreed on the origins, 
 scope, interpretation and justification of human rights. The need to take into 
 account each child’s individual circumstances also makes it impossible to define 
 the concept on an abstract level. As I became more critical of the best interests 
 concept, searching for a perfect definition lost its allure, although I still consider 
 it valuable to contribute to a definition that is tenable in the light of the current 
 human rights framework. 


Even  though  this  thesis  does  not  aspire  to  a  seamless  definition  of  best 
 interests, the indeterminacy criticisms of best interests discussed in section 
 1.1 inspired this thesis in several ways. Not because indeterminacy would be 
 exceptional: as many legal provisions are indeterminate and open to multiple 
 interpretations,45 it is not useful to overemphasise the indeterminate nature of 
 human rights provisions. Indeterminacy can be considered an inevitable aspect 
 of law in general as predicting the future is impossible.46 Indeed, some consider 
 indeterminacy as a strength of the best interests concept as it permits flexibility 


45  According to Article 31(1) of the Vienna Convention on the Law of Treaties (VCLT), ‘A treaty shall be 
 interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in 
 their context and in the light of its object and purpose’. If this leaves the meaning ambiguous or obscure, 
 travaux préparatoires can be used to determine the meaning (Article 32).


46  For a discussion of indeterminacy, see eg Jules L Coleman and Brian Leiter, ‘Determinacy, Objectivity, 
and Authority’ (1993) 142 University of Pennsylvania Law Review 549; Mark Tushnet, ‘Defending the 
Indeterminacy Thesis’ (1996) 16 Quinnipiac Law Review 339.



(24)in the application of the concept.47 Nevertheless, indeterminacy increases the need 
 to study jurisprudence. 


Guided by the above considerations, I decided to examine the understanding of 
 the best interests concept by a specific body in each of the thesis’s four articles to 
 discover how the analysed actors understand and use the concept in their case law. 


The findings of the articles are then critically examined in light of the normative 
 framework of human rights law. The thesis as a whole addresses the following 
 overarching research questions:


1.  How should the concept of the best interests of the child be understood in 
 the light of human rights law? 


2.  How do courts of law and human rights monitoring bodies understand and 
 use the concept of the best interests of the child in their jurisprudence? How 
 does the concept interact with other interests and rights in concrete cases?


3.  How do the domestic, European and international levels interact with each 
 other? 


The individual articles explore the following research questions, respectively, 
 moving from the national to the European and, finally, the global context:


I.  How do national courts – more specifically, the Supreme Administrative 
 Court of Finland (SAC) – understand and use the best interests concept 
 in their jurisprudence? Has the SAC considered best interests in its 
 judgments concerning children in the way required by Article 3(1) CRC? 


What kind of differences, if any, exist between case groups?


II.  How does the ECtHR understand and use the best interests concept in 
 its child protection and immigration case law? What kind of differences, 
 if any, exist between the two case groups?


III.  Does the CRC Committee’s threefold understanding of Article 3(1) CRC as 
 a substantive right, interpretive principle and procedural rule adequately 
 describe the nature of the best interests concept? In what ways has the 
 ECtHR relied on the concept as a procedural obligation? 


IV.  How does the CRC Committee understand the best interests concept in 
 its concluding observations (COs)?


Article I analyses the application of the concept in the national, Finnish 
 context and discusses whether, and how, the best interests of the child have 
 been considered in the case law of the SAC. It argues that the SAC’s selective 


47 Bracken, Same-Sex Parenting and the Best Interests Principle 27-28.



(25)reliance on the best interests concept is problematic. Articles II and III consider 
 the best interests concept in the European Convention on Human Rights (ECHR) 
 system because of the importance of the ECtHR’s views; the Court’s example in 
 conceptualising and weighing the best interests of the child significantly affects 
 national interpretations. Article II compares the child protection and immigration 
 judgments of the ECtHR and analyses the role of best interests in the ECtHR’s 
 argumentation. The article shows that significant differences exist regarding who 
 benefits from the application of the concept and who does not: references to best 
 interests can lead to either outcomes that are in line with the CRC, as they often 
 do in child protection cases, or problematic argumentation, as they often do in 
 immigration cases. Article III argues that the best interests concept should be 
 understood as a predominantly procedural obligation that obliges decision-makers 
 to consider the best interests of the child in all actions concerning children. The 
 article uses the ECtHR’s three-layered procedural approach to illustrate the kind 
 of requirements of decision-making that a procedural understanding might elicit. 


Article IV analyses how the CRC Committee conceptualises the best interests 
 concept in its COs, contending that the Committee focuses on structures that 
 advance the implementation of the best interests of the child instead of attempting 
 to define the concept. Examining the best interests concept on three different levels 
 of human rights practice allows for a comparison between different systems. An 
 important strand throughout all four articles is the interaction in concrete cases 
 between the best interests concept and other interests or rights, including the 
 rights of others, the rights of children and the interests of the state. 


The contribution of the thesis lies in producing new, systematically collected 
 information about how the best interests concept is understood in concrete 
 cases. The thesis provides novel perspectives on the uneven application of the 
 best interests concept in human rights practice at the domestic, European and 
 international levels and situates the problems related to the concept’s application in 
 a broader context of state obligations and human rights argumentation. Although 
 the geographically restricted selection of court cases must be kept in mind when 
 interpreting the findings, the analysis of how the actors have used and interpreted 
 the best interests concept is valuable more generally and can help to improve 
 future decision-making. The thesis further contributes to human rights research 
 on a broader scale by analysing the move from the substantive to the procedural 
 and structural protection of human rights in human rights practice. The thesis also 
 has methodological implications for legal human rights research in general as it 
 suggests that systematic case studies and the comparison of different fields of law 
 are valuable methods for studying relevant issues, especially the legal treatment 
 of vulnerable groups.


There are several possible paths any thesis can take, which is especially true 
for collections of articles, as the structure allows different aspects of the object 



(26)studied to be emphasised. Opening certain doors inevitably closes others, leaving 
 some questions outside the scope of the research. Limitations of the study are 
 discussed in more detail in section 6.7. In the following, I reflect on the limitations 
 related to the scope of the study.


Naturally, the articles do not paint a full picture of the best interests concept 
 and how it functions in all possible contexts. While the SAC, the ECtHR and 
 the CRC Committee constitute a selection of human rights bodies relevant to 
 this  study’s  focus,  it  is  clear  that  I  could  have  made  different  choices.  Other 
 conventions important for the determination of children’s best interests include 
 the UN Convention on the Rights of Persons with Disabilities (CRPD) and the 
 International Covenant on Civil and Political Rights (ICCPR) through the case law 
 of the Human Rights Committee (CCPR). This thesis concentrates on the European 
 human rights system, but other regional systems are also involved in protecting 
 the best interests of the child.48 On the European level, another path could have 
 been to analyse EU law and the Court of Justice of the EU (CJEU) in particular. 


The best interests provision has an established position in EU law already because 
 the Charter of Fundamental Rights of the European Union (CFREU) directly 
 guarantees the best interests of the child in Article 24.49 The CJEU has relied on 
 the best interests concept in its case law and issued several influential judgments, 
 some arguably advancing the implementation of best interests more than most 
 ECtHR judgments.50 However, the best interests concept has already been studied 
 in, for example, EU family reunification law,51 which would have been the most 
 logical choice for me to enable a comparison between ECtHR and CJEU case 
 law. To increase knowledge about the best interests of the child in EU law in a 
 substantial way, I would have needed to analyse a comprehensive set of CJEU 
 case law, which was not possible in this study.


48  The Inter-American Court of Human Rights (IACtHR) takes a more applicant-focused approach than the 
 ECtHR, as Dembour has demonstrated in migration cases, which has implications for children, too. See 
 Marie-Bénédicte Dembour, When Humans Become Migrants: Study of the European Court of Human 
 Rights with an Inter-American Counterpoint (Oxford University Press 2015).


49  According to Article 24(2) (The rights of the child), ‘In all actions relating to children, whether taken by 
 public authorities or private institutions, the child’s best interests must be a primary consideration’. The 
 wording strongly resembles that of Article 3(1) CRC. Article 24(1) guarantees the right to protection and 
 care necessary for the child’s well-being as well as participation rights similar to Article 12 CRC, and 
 Article 24(3) guarantees the right to maintain a relationship and direct contact with both parents unless 
 contrary to the child’s interests.


50  See eg Case C-550/16 A and S v Staatssecretaris van Veiligheid en Justitie [2018] Judgment of 12 April 2018, 
 where the CJEU held that the date of entry of an unaccompanied minor (and not the date of submitting 
 an application for family reunification) is decisive in determining whether the person is considered an 
 unaccompanied minor within the meaning of the EU family reunification directive. The CJEU came to 
 this conclusion based on the aim of the directive – to promote family reunification and granting a specific 
 protection to refugees, unaccompanied minors in particular – as well as on the principles of equal treatment 
 and legal certainty. 


51  Klaassen and Rodrigues, ‘The Best Interests of the Child in EU Family Reunification Law: A Plea for More 
Guidance on the Role of Article 24(2) Charter’.
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