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1.  Introduction  


1.1. Context of the study 


The international protection of human rights has after the end of the cold war attained an 
 increasingly  prominent  position  in  the  work  of  international  organisations  such  as  the 
 United Nations and regional organisations especially  in Europe, Africa and America.1 In 
 the  Vienna  Declaration  and  Programme  of  Action  adopted  at  the  World  Conference  on 
 Human Rights in 1993 it is stated:  


“The promotion and protection of all human rights and fundamental freedoms must 
 be considered as a priority objective of the United Nations in accordance with its 
 purposes  and  principles,  in  particular  the  purpose  of  international  cooperation.  In 
 the framework of these purposes and principles, the promotion and protection of all 
 human  rights  is  a  legitimate  concern  of  the  international  community.  The  organs 
 and specialised agencies related to human rights should therefore further enhance 
 the coordination of their activities based on the consistent and objective application 
 of international human rights instruments”.2  


Subsequently  an  increasing  number  of  UN  specialised  agencies,  funds  and  programmes 
 have  put  more  and  more  emphasis  on  human  rights  in  their  activities,  including 
 mainstreaming  human  rights  into  their  operations.3  For  example,  the  United  Nations 
 Children’s Fund (UNICEF) belongs to one of the first agencies which clearly spelt out a 
 human  rights  approach  to  its  work  in  1996.4  UNDP  has  during  the  1990s  clearly  moved 
 away  from  a  narrow  focus  on  economic  development  towards  the  notion  of  sustainable 
 human  development,  a  notion  which  in  the  end  of  the  1990s  has  come  nearer  to  human 


       


1  Council  of  Europe  (CoE),  Organization  of  African  Unity  (OAU),  and  the  Organization  of  the  American 
 States (OAS). 


2 The Vienna Declaration and Programme of Action, Adopted at the World Conference on Human Rights in 
 June 1993, para 4. 


3  Anne Gallagher,  “Human Rights  in the Wider United Nations System”,  in: Raija Hanski & Markku Suksi 
 (eds), An Introduction to the International Protection of Human Rights. A Textbook, 1999, pp. 153-167. 


4 Ibid, p. 157.  
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rights.5  Thus, the special theme of the 2000 edition of the UNDP’s Human Development 
 Report was human rights. The report clearly outlines the close relationship between human 
 rights  and  human  development.  It  is  held  that  “until the last decade human development 
 and  human  rights  followed  parallel  paths  in  both  concept  and  action  …  economic  and 
 social progress on the one hand, political pressure, legal reform and ethical questioning on 
 the other. But today, as the two converge in both concept and action, the divide between 
 the human development agenda and the human rights agenda is narrowing”.6  


Not  only  has the general human rights discussion within the UN and other organizations 
 been intensified during the 1990s, but also the discussion on the human rights of women 
 has  gone  through  similar  developments.  For  many  years  women’s  rights  were  viewed  as 
 distinct  from  human  rights.7  This  was  reflected,  for  example,  in  the  fact  that  the  UN 
 Commission  on  the  Status  of  Women,  which  was established  as  a sister body to the UN 
 Commission on Human Rights, operated for a long time detached from the work of human 
 rights organs of the United Nations.8 Moreover, the human rights machinery, particularly 
 the  treaty  monitoring  bodies,  paid  only  limited  attention  to  gender-specific  issues  in  the 
 interpretation and application of human rights.9 During the 1990s a dramatic change took 
 place. Already the World Conference on Human Rights endorsed strongly that “the human 
 rights  of  women  and  of  the  girl  child  are  an  inalienable,  integral  and  indivisible  part  of 
 universal human rights” and that “the human rights of women should form an integral part 
 of the United Nations human rights activities”.10 This so-called mainstream approach was 
 further advanced in the Beijing World Conference on Women in 1995 by the inclusion of 
        


5  In  1998,  UNDP  adopted  a  policy  document  called  “Integrating  Human  Rights  with  Sustainable  Human 
 Development”. 


6  Human  Development  Report  2000,  United  Nations  Development  Programme,  2000,  p.  2.  It  has  been 
 argued  that  the  Human  Development  Report  should  not  necessarily  be  seen  as  a  reflection  of  the  UNDP’s 
 official policy since the report is produced by a team of consultants, advisers and UNDP staff. See Koen De 
 Feyter, World Development Law. Sharing Responsibility for Development, 2001, p. 3f.   


7 See, e.g., Riane Eisler, “Human Rights: Toward an Integrated Theory of Action”, Human Rights Quarterly, 
 1987,  pp.  287-308  and  Charlotte  Bunch,  “Women’s  Rights  as  Human  Rights:  Towards  a  Re-Vision  of 
 Human Rights”, Human Rights Quarterly, 1992, pp. 486-498.  


8  This  was  particularly  the  case  during  late  1960s  and  1970s,  see  Laura  Reanda,  “The  Commission  on  the 
 Status  of  Women”,  in:  Philip  Alston  (ed.),  The  United  Nations  and  Human  Rights.  A  Critical  Appraisal, 
 1992, p. 281.  


9  Andrew  Byrnes,  “Women,  Feminism  and  International  Human  Rights  Law  –  Methodological  Myopia, 
 Fundamental  Flaws  or  Meaningful  Marginalization?  Some  Current  Issues”,  Australian  Yearbook  of 
 International  Law,  1992,  pp.  205-240  and  Anne  Gallagher,  “Ending  the  Marginalization:  Strategies  for 
 Incorporating  Women  into  the  United  Nations  Human  Rights  System”,  Human  Rights  Quarterly,  1997,  pp. 


283-333.  
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a  separate  chapter  in  the  final  report  focusing  on  the  human  rights  of  women.11
 Subsequently the Human Rights Committee established pursuant to the Covenant on Civil 
 and Political Rights has adopted a ground breaking general comment on equality of rights 
 between men and women (No. 28 of 2000), which includes a gender-sensitive reading of 
 most  of  the  rights  in  the  CCPR.12  The  Committee  on  the  Elimination  of  Racial 
 Discrimination  has  in  turn  adopted  a  general  recommendation  concerning  gender-related 
 dimensions of racial discrimination.13 The legal significance of women’s human rights can 
 further  be  expected  to  increase  through  the  individual  complaint  procedure  under  the 
 Optional  Protocol  to  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimination 
 against Women which entered into force on 22 December 2000. 


This  strengthened  recognition  of  human  rights  in  general  and  women’s  human  rights  in 
 particular has however with the on-going globalisation development become increasingly 
 threatened. Economic integration, free trade, deregulation and privatisation have been seen 
 by many as a challenge to the international protection of human rights and particularly to 
 the  realisation  of  economic,  social  and  cultural  rights.14    In  addition,  it  has  been  argued 
 that the state, which is the traditional bearer of human rights obligations, has lost control 
 over  the  globalisation  process  and  that in fact other players such  as financial institutions 
 and transnational corporations are the ones shaping the development.15


1.2. Impact of globalisation on women 


There  is  no  clear-cut  definition  of  the  concept  of  globalisation.  Instead  the  concept  has 
 been approached in different ways by different authors. A common understanding is that 
 globalisation  refers  to  the  intensification  of  social  and  economic  relations  beyond  state 


      


10 Vienna Declaration and Programme of Action, para. 18. 


11 Platform for Action and the Beijing Declaration, Adopted at the Fourth World Conference on Women, 4-
 15 September 1995, paras. 210-233. 


12 UN doc. HRI/GEN/1/Rev.5 (26 April 2001), pp. 168-174.  


13 General Recommendation XXV (2000) concerning gender-related dimensions of racial discrimination, see 
 UN doc. HRI/GEN/1/Rev. 5 (26 April 2001), pp. 194-195.  


14  Andrew  Clapham,  “Globalization  and  the Rule of Law”, Paper presented at the Triennial Meeting of  the 
 International Commission of Jurists, 1998, p. 2. 


15 Peter Leuprecht, "The World Trade Organisation – Another Playground of Pan-Economic Ideology", in 
Malini Mehra (ed.), Human Rights and Economic Globalisation: Directions for the WTO,1999, p. 17. 
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borders, with the consequence that local and global events are increasingly linked to and 
 influenced by each other.16 The markets and the technology, particularly the information 
 technology,  have  been  identified  as  the  main  arenas  of  globalisation.  In  this  report  the 
 focus will be first and foremost on the economic aspects of globalisation thereby referring 
 to  the  economic  integration  presently  taking  place  both  globally  and  regionally.  This 
 integration involves among other things a removal of barriers to trade and investment and 
 an increasing movement of capital across national boundaries. The dominant policy trend 
 today when it comes to economic integration includes trade liberalisation, privatisation of 
 state  functions,  deregulation  of  various  activities  and  the  emergence  of  new  powerful 
 actors in the economic field. It should be kept in mind that globalisation as such does not 
 presuppose a focus on neo-liberal economic policies, but rather that this is an ideological 
 choice  currently  made  by  international  actors  (governments,  international  organisations).  


When  analysing  the  impact  of  globalisation  on  various  groups  in  society  it  is  often  the 
 effect of these trends and policies which are addressed. This will be the approach in this 
 study as well. 


There  is  no  unambiguous answer  to  the question how economic globalisation affects the 
 lives  of  women  worldwide.  In  order  to  be  able  to  analyse  the impact of globalisation on 
 women  one  should  be  able  to  isolate  the  factors  which  are  linked  to  the  globalisation 
 process  and  which  causes  changes  in  the  position of  women,  thereby  excluding  possible 
 other factors which also affect women’s position but which are not directly linked to the 
 globalisation  process.  It  is  not  possible  within  the  framework  of  this  study  to  make  a 
 comprehensive  analysis  of  this  question.  Instead  reference  will  be  made  to  studies  and 
 research done by other researchers and experts.  


   


Generally  it  has  been  submitted  that  globalisation  affects  women  differently  in  different 
 parts  of  the  world  and  within  different  social  groupings.  Moreover,  a  common 
 understanding  is  that  the  impact  may  include  both  positive  and  negative  aspects.17  For 
 example  in  areas  with  export-driven  industries  the  establishment  of  new  industries  may 
 provide  new  opportunities  of  employment  and  thereby  regular  income  for  women  and 
        


16 See e.g. Raimo Väyrynen, Globalisaatio; uhka vai mahdollisuus?, 1998, p. 65-67. 


17  Christine  Chinkin,  “A  Century  in  Retrospect.  Gender  and  Globalization”,  United  Nations  Chronicle 
Online Edition, Vol. XXXVII, No 2 (2000). 
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men.  In  fact  empirical  evidence  shows  a  significant  increase  in  women’s  share  of 
 industrial  employment  in developing countries such as Bangladesh, Malaysia, Indonesia, 
 Thailand  and  the  Philippines.18  However,  at  the  same  time  these  new  employment 
 opportunities  might  be  coupled  with  inferior  working  conditions  and  low  remuneration.  


For women living in countries at the margin of the globalisation process (e.g. Sub-Saharan 
 Africa)  the  employment  opportunities  are  much  more  scarce  forcing  the  majority  of 
 women into the informal sector often with poverty as the result.19  


Also in the developed world globalisation is often characterised as a two-edged sword.20
 Dominant  policies  linked  to  globalisation  have  been  fairly  successful  in  facilitating 
 economic  growth  and  combating  inflation  in  many  rich  countries.  However, 
 simultaneously this has caused “increasing income polarisation, persistently high levels of 
 unemployment, and widespread social exclusion”.21 The downsizing of the welfare system 
 has in many instances led to the displacement of public welfare functions to the market or 
 the  home,  and  thereby  increased  the  burden  on  women  who  in  any  way  tend  to  do  the 
 major bulk of the labour in the invisible economy.22   


In  some  studies  the  impact  of  globalisation  on  women  has  been  linked  to  an  increase  in 
 sexual  exploitation  of  women  in  the  form  of  trafficking  for  prostitution  particularly  in 
 countries undergoing rapid economic transformation.23


       


18 Süle Özler, “Globalization, employment and gender”,  in: Globalization with a Human Face, Background 
 Papers,  Vol.  1,  1999,  p.  223.  Özler  submits  that  recent  research  shows  that  the  association  of  increased 
 intensity of female employment with export-oriented industrialisation might be reversed as a consequence of 
 the introduction of e.g. new technologies and skill upgrading of export producers.  


19  On  the  participation  of  Sub-Saharan  African  states  in  the  global  economy,  see  Nguyuru  H.I.  Lipumba, 


“Opportunities  and  Challenges  of  Globalisation:  Can  Sub-Saharan  Africa  Avoid  Marginalisation?”,  in: 


Globalization with a Human Face, Background Papers Vol. II, 1999, pp. 157-221.   


20  Isabella  Bakker,  “Globalization  and  Human  Development  in  the  Rich  Countries:  Lessons  from  Labour 
 Markets  and  Welfare  States”,  in:  Globalization  with  a  Human  Face,  Background  Papers,  Vol.  II,  1999,  p. 


32. 


21 Ibid, p. 38. 


22  Anne  Orford,  “Contesting  Globalization:  A  Feminist  Perspective  on  the  Fututre  of  Human  Rights,  in: 


Burns H. Weston & Stephen P. Marks (eds), The Future of International Human Rights, 1999, p. 157f. 


23  Report  of  the  Special  Rapporteur  on  violence  against  women,  its  causes  and  consequences  (Radhika 
 Coomaraswamy), UN  doc. E/CN.4/2000/68, paras. 59and 60. See also Katharina Knaus, Angelika Kartusch 


&  Gabriele  Reiter,  Combat  of  Trafficking  in  Women  for  the  Purpose  of  Forced  Prostitution.  International 
Standards, 2000.  
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In sum, present globalisation trends and policies influence a number of human rights both 
 civil  and  political  as  well  as  economic,  social  and  cultural  rights.  However,  it  seems 
 reasonable to conclude that particularly economic, social and cultural rights are threatened 
 when addressing the position of women in a global economy. 


1.3. Focus of the study 


This  study  aims  at  exploring  the  ramifications  of  economic  globalisation  on  the 
 international protection of women’s human rights.24 This will be done by focusing on how 
 the  international  human  rights  machinery  has  responded  to  the  new  challenges  that  are 
 posed by the globalisation process. More precisely the study aims at analysing the content 
 and  scope  of  state  parties’  obligations  to  realise  selected  human  rights  which  have  been 
 identified as particularly important to women in a time of globalisation.  


The  selection  of  rights  has  been  determined  by  an  interest  to  look  into  several  areas  of 
 human  rights  protection  rather  than  only  one.  Areas  which  have  been  identified  as 
 particularly  relevant  to  women  are  employment,  poverty  and  trafficking.  All  these  areas 
 are broad encapsulating a number of different rights. It will not be possible to analyse all 
 rights  comprehensively.  Instead  the  focus  will  be  on  identifying  the  most  pressing 
 questions under each theme.  


The international human rights machinery subject to investigation includes particularly the 
 human  rights  treaty  bodies  established  to  monitor  the  implementation  of  various  human 
 rights treaties. Of particular interest are the Human Rights Committee, the Committee on 
 Economic, Social and Cultural Rights and the Committee on the Elimination of All Forms 
 of  Discrimination  against  Women.  In  addition,  the  treaty  monitoring  work  done  within 
 some of the specialised agencies, particularly the International Labour Organisation (ILO), 
 will be considered. Only brief references will be made to the work of the political branch 
 of the United Nations, that is, the General Assembly, the Commission on Human Rights, 
        


24  The  study  is  limited  to  an  analysis  of  the  human  rights  problems  faced  by  adult  women.  However,  it 
should  be  kept  in  mind  that  in  many  instances  the  human  rights  violations  faced  by  women  and  (girl) 
children may be deeply intertwined and a sharp distinction may be difficult to maintain. 
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the Commission on the Status of Women, and the Sub-Commission on the Promotion and 
 Protection of Human Rights.  


The study will be done within the scientific discipline of international human rights law. 


1.4. Different actors 


As has been indicated earlier, the globalisation development poses a number of challenges 
 to the international protection of human rights. Not only are individual rights threatened, 
 but also more profound questions linked to the role of the state in protecting human rights 
 may be raised.  


Traditionally  the  state  is  viewed  as  the  main  bearer  of  obligations  when  it  comes  to 
 safeguarding internationally protected human rights. It has been argued that in the global 
 economy  other  actors  become  more  central  to  the  protection  or  rather  the  violation  of 
 human  rights.  These  actors  include  international  financial  institutions,  international 
 organisations and transnational corporations.  An increasing amount of research has been 
 done  in  trying  to  establish  to  what  extent,  if  at  all,  these  kinds  of  actors  are  bound  by 
 international  human  rights  law.25 Here only few remarks with respect to non-state actors 
 will be made. 


When  it  comes  to  international  financial  institutions,  such  as  the  World  Bank  (WB)  and 
 the  International  Monetary  Fund  (IMF),  they  have  themselves  been  highly  reluctant  to 
 accept that they would be bound by international human rights norms. This standpoint has 
 recently  been  contested  in  an  academic  study  that  holds  that  the  WB  and  the  IMF  are 
 obliged  to  respect  human  rights  in  their  own  operations.  This  conclusion  is  drawn  from 


“their  status  as  specialised  agencies  of  the  United  Nations  based  on  the  relationship 
 agreements that the two institutions have entered into with the UN”.26 This status implies 


       


25  See,  e.g.,  Sigrun  Skogly,  The  Human  Rights  Obligations  of  the  World  Bank  and  the  International 
 Monetary Fund, 2001. 


26 Ibid, p. 192.  
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that the two institutions are bound by the principles of the United Nations, one of which is 
 the respect for “human rights and fundamental freedoms”.27  


When  it  comes  to  the  question  concerning  to  what  extent  international  organisations  are 
 legally  bound  by  human  rights  norms,  of  particular  interest  to  us  is  the  position  of  the 
 World Trade Organisation (WTO). Since WTO lacks a formal link to the UN, the possible 
 relationship  between  WTO  and  human  rights  has  to  be  determined  on  the  basis  of  the 
 Agreement  establishing  WTO  and  general  rules  governing  international  law.  Academic 
 scholars  have  argued  that  human  rights  law  should  supersede  trade  law,  particularly  in 
 situations  where  the  rights  violated  forms  part  of  jus  cogens  or  customary  international 
 law.28  It  goes  without  saying  that  a  lot  of  research and  analysis  still  needs  to  be  done in 
 order to specify the scope of WTO’s obligations to adhere to human rights. A change of 
 policy is further required in order to make such obligations applicable in reality.   


With respect to transnational corporations a legal responsibility under international human 
 rights  law  has  not  so  far  been  established.  Transnational  corporations  are only indirectly 
 affected  by  international  human  rights  law  through legislative  and other measures which 
 State  Parties  adopt  in  order  to  comply  with  their  legal  obligations  under  human  rights 
 treaties  and  other  instruments.29  For  example,  according  to  the  Convention  on  the 
 Elimination of All Forms of Discrimination against Women, State Parties are obliged “to 
 take  all  appropriate  measures  to  eliminate  discrimination  against  women  by  any  person, 
 organisation or enterprise” (Art. 2 e). Instead of establishing direct legally binding rules on 
 transnational  corporations  the  approach  internationally  has  so  far  been  to  advance 
 voluntary  actions.  For  example,  the  Global  Compact,  which  was  initiated  by  the  UN’s 
 Secretary  General  in  1999,  encourages  corporate  leaders  “to  demonstrate  good  global 
 citizenship  by  embracing,  supporting  and  enacting  common  values  in  the  human  rights, 
 labour standards, and environmental areas”.30   


       


27 Article 1 (3) of the United Nations Charter. 


28  Robert  Howse  and  Makau  Mutua,  “Protecting  Human  Rights  in  a  Global  Economy.  Challenges  for  the 
 World  Trade  Organization”,  in:  Hugo  Stokke  &  Arne  Tostensen  (eds.),  Human  Rights  in  Development 
 Yearbook 1999/2000. The Millennium Edition, 2001, pp. 53-82.  


29  For  recent  developments  in  this  field,  see  Craig  Scott,  “Multinational  Enterprises  and  Emergent 
 Jurisprudence on Violations of Economic, Social and Cultural Rights”, in: Asbjørn Eide, Catarina Krause & 


Allan Rosas (eds), Economic, Social and Cultural Rights. A Textbook, 2001, pp. 563-595. 


30 Viljam Engström, Realizing the Global Compact, 2001, p. 18. 
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With the increasing emphasis on new actors it is easy to neglect the role of the state which 
 despite changes in the environment still is significant in the international legal arena. The 
 state continues to bear the main responsibility for implementing human rights within their 
 own  jurisdiction.  This  concerns  most  directly  the  policies  and  practices  of  different 
 branches  of government  as  well  as  public  authorities. As indicated earlier in this section 
 the state is also responsible for adopting measures aimed at safeguarding that third parties, 
 such as enterprises, do not violate human rights.  


The  central  role  of  the  state  in  handling  social  consequences  caused  by  neo-liberal 
 economic  policies  has  been  recognised  also  by  other  actors  on  the  global  arena.  In  the 
 World Development Report of 1997, the World Bank stresses that “the state is central to 
 economic  and  social  development,  not  as  a  direct  provider  of  growth  but  as  a  partner, 
 catalyst, and facilitator”.31 In the words of Andrew Clapham:  


“It  is  not  the  fact  of  the  expanding  global  market,  deregulation  or  privatization 
 which is destroying rights but rather the ways in which States are responding to the 
 new developments. Rather than abandoning the State as a focus for human rights 
 activism we may need to refocus on the existing obligations of the State”.32  


  


1.5. State obligations 


A lot has been said on the nature and scope of state obligations under international human 
 rights  law.  Especially  in  the  past  the  categorisation  of  obligations  has  often  been 
 determined on the basis of the perceived character of a specific right. For example, state 
 obligations  linked  to  civil  and  political  rights  have  often  been  defined  as  negative  and 
 immediate,  whereas  obligations  linked  to  economic,  social  and cultural  rights  have  been 
 described as positive and progressive. This distinction between obligations depending on 
 the characterisation of rights has been highly criticised in scholarly writings as well as in 
 the work of international human rights treaty bodies. The argument being that there is no 
        


31 World Development Report 1997, 1997, p. 1. 
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fundamental difference between the different sets of rights and that the same obligations, 
 albeit to varying extent, are applicable with respect to all human rights.  


The most quoted categorisation of state obligations in current research and practice is the 
 one  developed  by  Asbjrrn  Eide  in  his  UN  study  on  the  Right  to  Adequate  Food  as  a 
 Human Right, that is, the obligations to respect, to protect and to fulfil.33 The Committee 
 on  Economic,  Social  and  Cultural  Rights  has  directly  applied  this  categorisation  in  its 
 general comments on the right to adequate food and on the right to the highest attainable 
 standard of health.34 The CEDAW Committee refers to it in its General Recommendation 
 No. 24 on women and health.35 The categorisation finds support also in the context of civil 
 and political rights, which in Article 2 explicitly states that “Each State party to the present 
 Covenant undertakes to respect and to ensure to all individuals … the rights recognised in 
 the  present  Covenant”.  The  concept  “ensure”  can  be  construed  as  including  both  the 
 obligation to protect and to fulfil.36  


The content of these obligations has been defined by Eide in the following manner: 


“The obligation to respect requires the State to abstain from doing anything that violates 
 the integrity of the individual or infringes on her or his freedom, including the freedom to 
 use  the  material  resources  available  to  that  individual  in  the  way  she  or  he  finds  best  to 
 satisfy basic needs. 


The obligation to protect requires from the State the measures necessary to prevent other 
 individuals or groups from violating the integrity, freedom of action, or other human rights 
 of  the  individual  –  including  the  prevention  of  infringements  of  his  or  her  material 
 resources. 


      


32 Andrew Clapham, Globalization and the Rule of Law, supra note 14, p. 2. 


33 Asbjrrn Eide, Right to adequate food as a human right, Study Series 1, 1989.  


34 General Comment No. 12 (1999) on the right to adequate food, UN doc HRI/GEN/1/Rev.5, p.69, para. 15 
 and  General  Comment  No.  14  (2000)  on  the  right  to  the  highest  attainable  standard  of  health,  UN  doc. 


HRI/GEN/1/Rev.5,  p.  98,  para.  33.    See  also  The Maastricht  Guidelines on Violations  of Economic, Social 
 and Cultural Rights, Human Rights Quarterly, 1998, pp. 691-705.  


35 General Recommendation No. 24 (1999) on women and health, UN doc. HRI/GEN/1/Rev.5, pp. 244-251. 
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The obligation to fulfil requires the State to take the measures necessary to ensure for each 
 person within its jurisdiction opportunities to obtain satisfaction of those needs, recognised 
 in the human rights instruments, which cannot be secured by personal efforts”.37


It is clear that the obligation to respect is of particular relevance to many civil and political 
 rights such as the freedom of association, assembly and expression and that the obligations 
 to  protect  and  to  fulfil  are  pivotal  in  connection  with  the  realisation  of  many  economic, 
 social and cultural rights. However, this does not mean that the first obligation would not 
 be relevant in conjunction with economic, social and cultural rights and the two last ones 
 in conjunction with civil and political rights. For example, the right to food may in some 
 circumstances  best  be  guaranteed  by  the  state  refraining  from  interfering  in  the  use  of 
 resources possessed by the individuals. The right to fair trial, a typical civil and political 
 right,  on  the  other  hand,  may  require  active  measures  by  the  state  both  in  the  form  of 
 establishing  and  maintaining  a  functional  court  system  as  well  as  providing  legal 
 assistance to individuals who lack own means.38


In addition to the obligations to respect, protect and fulfil, there are scholars who suggest 
 that  an  obligation  to  promote  should  be  added  to  the  list.  Martin  Scheinin  observes  that 
 even if the obligation to promote can be subsumed under the obligation to protect and to 
 fulfil, a “fourth category of promotion would help in recognizing the multitude of issues to 
 be examined at when an overall assessment is made on an individual State’s compliance 
 with its human rights obligations”.39


      


36 Asbjrrn Eide, “Economic, Social and Cultural Rights as Human Rights, in: Asbjrrn Eide, Catarina Krause 


& Allan Rosas (eds.), Economic, Social and Cultural Rights. A Textbook, 2001, p. 24f. 


37  Asbjrrn  Eide,  “Realisation  of  social  and  economic  rights  and  the  minimum  threshold  approach”, Human 
 Rights Law Journal, 1989, p. 37 


38  Martin  Scheinin,  “Women’s  Economic  and  Social  Rights  as  Human  Rights.  Conceptual  Problems  and 
 Issues  of  Practical  Implementation”,  in:  Lauri  Hannikainen  &  Eeva  Nykänen  (eds.),  New  Trends  in 
 Discrimination Law – International Perspectives, 1999, p. 15f. 


39 Ibid, p. 16f.  
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2. Employment 


2.1. Introduction 


2.1.1. Export processing zones 


As has been observed in the introductory chapter, female participation in paid employment 
 has  increased  as  a  consequence  of  the  new policies  and  trends  linked  to  globalisation  in 
 most parts of the world.40 This concerns especially work in the manufacturing, service and 
 agricultural sectors. The number of female employees has been particularly high in export-
 oriented  manufacturing  industries  set up in so-called export processing zones (EPZ). For 
 example,  in  Malaysia,  Philippines,  Korea  and  Sri  Lanka,  the  share  of  women  in  EPZ 
 employment varied between 53.5 % and 84.8 % in the beginning of the 1990s, whereas the 
 figures in non-EPZ manufacturing was between 42.1 and 47.2 %.41


Export processing zones have been defined as “industrial zones with special incentives set 
 up  to  attract  foreign  investment,  in  which  imported  materials  undergo  some  degree  of 
 processing before being exported again”.42 The establishment of free trade areas is by no 
 means  a  new  phenomenon.  However,  the  increase  in  EPZ  during  the  1980’s  and  1990’s 
 has  commonly  been  attributed  to  the  globalisation  process.  Whereas  24  developing 
 countries  had  export  processing  zones  in  1976,  the  figure  in  1999  was  93  developing 
 countries.43 The incentives usually offered to the investors include: financial benefits such 
 as tax reductions and duty free imports and exports, infrastructure, favourable labour costs 
 and  strategic  location  or  market  access.  The  big  increase  in  the  number  of  EPZ  has 
 intensified  the  competition  of  foreign  investment  and  put  even  higher  pressure  on 
 governments  to  provide  the  most  attractive  business  conditions  for  investors.  Since  the 
 labour costs constitute an important factor when increasing the competitiveness there is a 
 pressure  to  adopt  labour  standards,  which  are  specifically  designed  for  the  zones,  and 
        


40  1999  World  Survey  on  the  Role  of  Women  in  Development,  United  Nations,  1999,  p.  8.  Other  factors, 
 which have contributed to the development, are, according to the survey, improvements in women’s level of 
 education, falling fertility rates, better access to health care, and changing lifestyles and attitudes. 


41 Ibid, p. 10. 


42 Labour and social issues relating to export processing zones, International Labour Organisation, 1998, p. 


3. 
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which  very  often  provide  lower  labour  standards  than  formally  applied  on  other  labour 
 relations in the country.  


Despite  some  common  features,  the  design  of  export  processing  zones  may  differ 
 considerably between countries. For example with respect to wages, it has been shown in 
 some  countries  that  manufacturing  industries within  EPZ have  offered better wages than 
 industries  outside  the  zones.44  In  other  instances,  however,  the  high  number  of  female 
 workers  in  EPZ  has  clearly  resulted in upholding a continuous low wage level, which in 
 turn has safeguarded the competitiveness of the export sector.45 This having been said, it is 
 evident that female workers in export processing zones regularly face human rights related 
 problems  linked  to  short-term  labour  contracts,  long  working  hours,  inadequate benefits, 
 difficulties to combine child care and work etc.46  


Even if the focus of this study is limited to export processing zones, similar issues can be 
 observed  also  in  other  fields  of  employment,  for  example  in  the  service  and  agricultural 
 sectors.  Thus,  the  subsequent  discussion  on  the  international  legal  regulation  of  work-
 related rights is applicable also on other types of work. Since the focus of this chapter is 
 on  paid  employment,  work  in  the  informal  sector  will  not  explicitly  be  addressed. 


However,  it  should  be  kept  in  mind  that  the  distinction  between  formal  and  informal 
 employment  is  far  from  clear-cut.  It  has  been  argued  that  the  global  increase  in  atypical 
 work  (i.e.  part-time,  casual,  temporary,  own  account  or  self-employed,  homework  and 
 contract  work),  which  is  not  necessarily  covered  by  regular  labour  legislation,  has 
 contributed to blurring the picture of distinct forms of work.47  


      


43 1999 World Survey on the Role of Women in Development, supra note 40, p. 10. 


44 Rajendra Paratian and Raymond Torres, Studies on the Social Dimensions of Globalization - Bangladesh, 
 2001, p. 50. 


45  Richard  Anker,  Rajendra  Paratian  and  Raymond  Torres,  Studies  on  the  Social  Dimensions  of 
 Globalization - Mauritius, 2001, p. 65. 


46  See  From  the  Household  to  the  Factory.  Sex  Discrimination  in  the  Guatemala  Labour  Force,  Human 
 Rights Watch, 2002. 


47  Kerry  Ritttich,  “Feminization  and  Contingency:  Regulating  the  Stakes  of  Work  for  Women”,  in:  Joanne 
 Conaghan et al. (eds), Labour Law in an Era of Globalization, 2002, p. 117f. 
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 2.1.2.  Human rights in the field of employment  


There  are  a  number  of  human  rights  that  are  relevant  in  the  field  of  employment.  In  an 
 effort  to  present  an  overview  of  these  rights  Kristof  Drzewicki has  introduced  a  division 
 into  four  categories  of  rights:  Employment-related  rights;  employment-derivative  rights; 


equality of treatment and non-discrimination rights; and instrumental rights.48 I will start 
 by defining these categories and by identifying the rights under the four categories which 
 may be considered as particularly relevant for women in a globalised economy.    


Firstly, employment-related rights refer to the most fundamental labour rights and include: 


the freedom from slavery and similar practices; the freedom from forced and compulsory 
 labour;  the  freedom  to  work;  the  right  to  free  employment  services;  the  right  to 
 employment;  the  right  to  protection  of  employment;  and  the  right  to  protection  against 
 unemployment.  In  this  category  the  most  pressing  right  for  women,  in  a  free-trade 
 environment, is the right to protection of employment, which here means the right to stay 
 in employment, for example, as a consequence of pregnancy.  


Secondly,  employment-derivative  rights  refer  to  rights  that  become  operational  when  a 
 person  has  an  employment,  that  is,  rights  which  first  and  foremost  deal  with  different 
 aspects  of  the  employment  relationship.  These  include  especially  the  right  to  just 
 conditions  of  work,  the  right  to  safe  and  healthy  working  conditions,  the  right  to  fair 
 remuneration, the rights to vocational guidance and training, maternity protection, and the 
 right  to  social  security.    These  rights  seem  to  be  the  most  crucial  when  addressing  the 
 rights of women in export industries. 


Thirdly,  the  rights  of  equality  of  treatment  and  non-discrimination  are  relevant  both  as 
 independent  rights49  and  in  conjunction  with  the  application  of  other  rights.50  It  goes 


       


48  Krzysztof  Drzewicki,  “The  Right  to  Work  and  Rights  in  Work”,  in:  Asbjørn  Eide,  Catarina  Krause  & 


Allan Rosas (eds), Economic, Social and Cultural Rights. A Textbook, 2001, pp. 223-244. 


49  E.g.  Article  26  of  the  CCPR  includes  an  autonomous  right  of  non-discrimination,  see  further  General 
 Comment No. 18 on non-discrimination, UN doc. HRI/GEN/1/Rev.5, p. 136, para. 12. 


50 See common Article 3 of the CCPR and CESCR which include a provision stating that “The State Parties 
 to  the  present  Covenant  undertakes  to  ensure  the  equal  right  of  men  and  women  to  the  enjoyment  of  all… 


rights set forth in the present Covenant”, thereby indicating that the right of equal treatment is linked to the 
application of the individual rights contained in the respective treaty. 
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without  saying  that  the  rights  of  equal  treatment  and  non-discrimination  are  of  outmost 
 importance when discussing women’s human rights in employment.   


Fourthly,  instrumental  rights  refer  to  rights  that  are  required  in  order  to  safeguard  that 
 other  work-related  rights  can  be  fully  exercised.  The  most  pivotal  rights  in  this  category 
 are the right to organise, the right to collective bargaining, the right to strike and the right 
 to effective remedies. Other important rights are the freedom of expression and assembly, 
 property rights, and freedom and security of persons. In this category the right to effective 
 remedy  is  particularly  important  and  will  together  with  the  trade  union  rights  be  singled 
 out as the most relevant for women in the globalised economy. 


In sum, the main work-related rights to be considered in this study are rights listed under 
 the  headings  employment-derivative  rights,  equality  and  non-discrimination  rights  and 
 instrumental rights. The first category, employment-related rights, will be subsumed under 
 the second category. This concerns particularly the right to protection of employment.  


        


2.1.3.  Relevant human rights instruments  


It  goes  without  saying  that  the  most  comprehensive  international  regulation  in  the 
 employment  field  can  be  found  among  the  184  conventions  and  192  recommendations 
 adopted  by  the  International  Labour  Organisation  since  its  inception  in  1919.51  Out  of 
 these  conventions  ILO  has  defined  eight  as  so-called  fundamental  human  rights 
 conventions52  and  four  as  so-called  basic  human  rights  standards.53  The  former 
        


51 As of 14 May 2002. 


52  ILO  Conventions  No.  29  concerning  Forced  or  Compulsory  Labour  (1930),  No.  87  concerning  Freedom 
 of  Association  and  Protection  of  the  Right  to  Organise  (1948),  No.  98  concerning  the  Application  of  the 
 Principles of the Right to Organise and to Bargain Collectively (1949), No. 105 concerning the Abolition of 
 Forced  Labour (1957),  No. 100 concerning Equal Remuneration for Men and Women Workers for Work of 
 Equal  Value  (1951),  No.  111  concerning  Discrimination  Respect  of  Employment  and  Occupation  (1958), 
 No.  138  concerning  Minimum  Age  for  Admission  to  Employment  (1973),  No.  182  concerning  the 
 Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (1999). 


53  ILO  Conventions  No.  135  concerning  Protection  and  Facilities  to  be  Afforded  to  Workers’ 


Representatives  in  the  Undertaking  (1971),  No.  141  concerning  Organisations  of  Rural  Workers  and  Their 
Role in  Economic and Social Development  (1975),  No.  151  concerning Protection of the  Right to Organise 
and  Procedures  for  Determining  Conditions  of  Employment  in  the  Public  Service  (1978),  No.  156 
concerning  Equal  Opportunities  and  Equal  Treatment  for  Men  and  Women  Workers  with  Family 
Responsibilities (1981). 
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conventions  concern  freedom  of  association,  abolition  of  forced  labour,  equality,  and 
 elimination  of  child  labour.    For  the  purposes  of  this  study  especially  the  conventions 
 relating to the freedom of association and equality will be considered.54 With respect to the 
 basic  human  rights  conventions  reference  could  in  this  context  be  made  to  the  ILO 
 Convention  No.  156  concerning  Equal  Opportunities  and  Equal  Treatment  for  Men  and 
 Women Workers: Workers with Family Responsibilities. Moreover, there are a number of 
 other  conventions  which  address  the  question  of  female  workers  from  different 
 perspectives,  particularly  women  in  underground  work55  and  night  work56  as well  as  the 
 issue of maternity protection57.  


Whereas  the  fundamental  human  rights conventions adopted by the ILO have received a 
 considerable  number  of  ratifications,  many  of  the  conventions,  which  are  of  particular 
 importance  to  women,  have  been  ratified  by  only  few  states.58  Since  conventions 
 providing  general  human  rights  protection,  such  as  the  CCPR,  the  CESCR  and  the 
 CEDAW,  tend  to  be  ratified  by  a  bigger  number  of  states59  than  the  ILO conventions in 
 general, these conventions become important also in the field of labour rights. Thus, with 
 respect  to  the  CCPR  the  main  provisions  to  be  considered  are  Article  26  on  the  right  to 
 non-discrimination and Article 22 on the freedom of association, including the right to join 
 trade  unions.  Article  8  on  the  prohibition  of  slavery,  forced  and  compulsory  labour  falls 
 outside  the  scope  of  this  study.  The  CESCR  deals  more  comprehensively  with  work-
 related rights, that is, the right to work (Article 6), rights in work (Article 7), trade union 
 rights  (Article  8),  social  security  rights  (Article  9)  and  maternity  protection  (Article  10). 


Moreover,  the  CEDAW  contains  a  provision  on  the  elimination  of  gender-based 
 discrimination in the field of employment (Article 11). 


       


54 ILO Convention No. 87, 98, 100, 111, supra note 52. 


55  ILO  Convention  No.  45  concerning  the  Employment  of  Women  on  Underground  Work  in  Mines  of  All 
 Kinds (1935). 


56  ILO  Convention  No.  89  concerning  Night  Work  of  Women  Employed  in  Industry  (1948),  No.  171 
 concerning Night Work (1990). 


57 ILO Convention No. 3 concerning the Employment of Women before and after Childbirth (1919), No. 103 
 concerning  Maternity  Protection  (1952),  No.  183  concerning  the  revision  of  the  Maternity  Protection 
 Convention (2000). 


58 No. 183 (3 countries), No. 171 (7 countries), No. 156 (33 countries). 
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 2.1.4.  Treaty-monitoring bodies 


In the subsequent effort to elucidate state obligations with respect to selected work-related 
 rights, the focus will be on the international practice produced by the UN and ILO treaty 
 monitoring bodies. It is evident that the most comprehensive material is to be found within 
 the  ILO  system.60  The  monitoring  system  under  the  ILO  differs  from  the  corresponding 
 systems under the UN treaties61 and needs therefore some more elaboration at this stage.62
 There  are  basically  two  supervisory  procedures  attached  to  the  ILO  conventions,  one  is 
 based  on  the  consideration  of  state  reports  and  the  other  on  the  investigation  of  alleged 
 violations  of  treaty  provisions.  For  our  purposes  the  reporting  procedure  is  of  particular 
 relevance  and  thereby  the  material  produced  by  the  Committee  of  Experts  on  the 
 Application  of  Conventions  and  Recommendations,  which  considers  the  reports  and 
 makes observations with respect to their content.63 Of special interpretative value are the 
 general surveys, which the Committee of Experts compiles annually on different topics on 
 the basis of the reports received from the states.64 The investigation procedures include an 
 inter-state  complaint  procedure,65  a  so-called  representations  procedure,  which  may  be 
 initiated by workers’ or employers’ organisations,66 and a complaint procedure in the field 
 of freedom of association which may be initiated by one of the tripartite partners.67      


Already a preliminary study of the UN treaty practice indicates that the question of work-
 related  rights  has  not  yet  been  at  the  top  of  the  agenda.  For  example,  the  Committee  on 
 Economic, Social and Cultural Rights has not addressed work-related rights in its general 
       


59 As  of 14 May 2002, the CCPR has  148  ratifications, the CESCR  145 ratifications, and the CEDAW 169 
 ratifications. 


60  See  the  database  ILOLEX  available  through  ILO’s  homepage  at http://www.ilo.org.  This  database  has 
 constituted the basis for the ILO material utilised in this study. 


61  The  UN  human  rights  treaties  are  generally  monitored  by  an  independent  expert  body  which  has  the 
 mandate  to  consider  state  reports  and  in  some  instances  individual  communications  or  complaints  (CCPR, 
 CERD,  CEDAW,  CAT).  Under  two  treaties  the  expert  body  may  in  addition  initiate  an  inquiry  procedure 
 into grave and systematic patterns of violations (CAT and CEDAW).  


62 Klaus Samson and Kenneth Schindler, “The Standard-Setting and Supervisory System of the International 
 Labour  Organization”,  in:  Raija  Hanski  &  Markku  Suksi  (eds),  An  Introduction  to  the  International 
 Protection of Human Rights. A Textbook, 1999, pp. 185-218.  


63  The  Committee  of  Experts  on  the  Application  of  Conventions  and  Recommendations  (CEACR),  which 
 was set up in 1927, is presently composed of 20 independent members.  


64  For  a  presentation  of  the  system  for  the  examination  of  periodical  reports,  see  N.  Valticos,  International 
 Labour Law, 1979, pp. 240-245. 


65 Articles 26-34 of the ILO Constitution. 


66 Articles 24-25 of the ILO Constitution. 
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comments.68  The  CEDAW  Committee  has  adopted  only  one  general  recommendation  in 
 this  field,  that is,  one  focusing  on  equal  remuneration in  1989.69 In addition, the general 
 recommendation  on  violence  against  women  addresses  employment-related  sexual 
 exploitation.70 The Human Rights Committee has adopted general comments on equality 
 and  non-discrimination,  but  has  so  far  not  addressed  comprehensively  the  question  of 
 freedom of association and thereby the right to join trade unions.71


The limited availability of general comments and recommendations within the UN treaty 
 system,  requires  a  focus  on  the  concluding  observations  adopted  at  the  end  of  the 
 consideration  of  state  reports.  Rather  than  going  through  all  available  state  reports  the 
 focus will be on reports put forward by developing countries that have established export 
 processing zones. One criterion used when singling out the states has been that they have 
 ratified the UN human rights conventions and the main part of the ILO conventions. There 
 are states which have established export processing zones but which have not ratified for 
 example the two Covenants. This is the case with states like Indonesia and Malaysia.   


    


2.2.  Employment-derivative rights 


As  indicated  above  the  main  problems  linked  to  women’s  work-related  rights  in  the 
 globalised economy seem to be found among the so-called employment-derivative rights. 


This  concerns  particularly  the  question  of  minimum  wages  and  working  conditions, 
 including maternity protection. 


      


67 See Klaus Samson and Kenneth Schindler, supra note 61, pp. 209-211. 


68  See,  however,  the  Statement  on  Globalisation  adopted  by  the  Committee  on  Economic,  Social  and 
 Cultural Rights on 11 May 1998, para 3.  


69  General  Recommendation  No.  13  (1989)  on  equal  remuneration  for  work  of  equal  value,  UN  doc. 


HRI/GEN/1/Rev.5, p. 210. 


70  General  Recommendation  No.  19  (1992)  on  violence  against  women,  UN  doc.  HRI/GEN/1/Rev.5,  pp. 


216-222, paras. 17 and 18. 


71 In the case law of the Human Rights Committee, there are only few individual cases dealing with the right 
to freedom of association, see, Communication No. 118/1982, J.B. et al. V. Canada, Inadmissibility decision 
of 18 July 1986, UN doc. CCPR/C/28/D/118/1982.  
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 Minimum wages 


Concerning  the  level  of  remuneration  there  are  basically  two  sets  of  standards  of 
 relevance.  In  accordance  with  Article  7  of  the  CESCR,  the  right  of  everyone  to  the 
 enjoyment  of  just  and  favourable  conditions  of  work  includes  a  right  to  fair  wages 
 guaranteeing  a  decent  living  for  all  workers  and  their  families  in  accordance  with  the 
 provisions  of  the  Covenant.  In  addition,  the  ILO  Convention  No.  131  concerning 
 Minimum  Wage  Fixing,  with  Special  Reference  to  Developing  Countries  provides  that 
 when determining the level of minimum wages attention shall be paid both to the needs of 
 the workers and their families as well as to economic factors (Article 3).72    


The  question  of  minimum  wages  in  international  human  rights  law  has  basically  two 
 dimensions, one deals with the material content of the concept of minimum wages and the 
 other with the procedure whereby the minimum wage is established and controlled. Here 
 only the first dimension will be dealt with. It is evident that the minimum wage cannot be 
 established  in  abstracto  but  will  be  dependent  on  the  social  and  economic  context  of  a 
 particular  country.  Whereas  the  ILO  Convention  No.  131  refers  to  the  needs  of  the 
 employee  as  the  determining  criterion,  the  CESCR  more  explicitly  links  the  level  of  the 
 minimum wage to the possibility of the worker to exercise through the salary his/her other 
 human rights under the Covenant.   


The  Committee  on  Economic,  Social  and  Cultural  Rights  has  in  connection  with  the 
 consideration of state reports addressed the question of the level of the minimum wage, for 
 example, in the case of Panama. The Committee expressed its concern “that the minimum 
 wage was not sufficient to provide for the basic needs of the worker’s family”.73 Further, 
 in  relation  to  Mexico’s  report  the  Committee  noted  that  no  adjustment  to  the  minimum 
 wage had been made despite a positive growth of macroeconomic indicators and a sharp 
 decrease in the level of inflation. Moreover, the fact that “about five minimum wages are 
 needed to obtain the officially set basic food basket” was not in compliance with Article 7 


       


72 See also ILO Convention No. 26 concerning the Creation of Minimum Wage-Fixing Machinery (1928). 


73 UN doc. E/CN.12/Add.64 (24 September 2001), paras. 13 and 32. 
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(a) of the CESCR.74 It is of interest to note that the Committee in this case clearly adopted 
 a normative stand indicating non-compliance with the Covenant.  


Closely  linked  to  the  material  content  of  minimum  wages  is  the  question  of  the 
 inclusiveness  of  the  right,  that  is,  what  categories  of  workers  should  be  entitled  to  a 
 minimum wage. Article 7 of the CESCR stipulates that fair wages should be provided for 


“all workers”. The concept of workers has not been explicitly defined in the Covenant. It 
 is unclear to what extent it covers other groups than wage earners, such us employers and 
 self-employed.75  In  the  ILO  Convention  No.  131  it  is  regulated  that  the  system  of 
 minimum wages shall cover “all groups of wage earners whose terms of employment are 
 such that coverage would be appropriate” (Article 1(1)). In the previous ILO Convention 
 No.  26  concerning  the  Creation  of  Minimum  Wage-Fixing  Machinery the corresponding 
 wording includes a particular reference to trades “in which no arrangements exist for the 
 effective  regulation  of  wages  by  collective  agreement  or  otherwise  and  wages  are 
 exceptionally low” (Article 1(1)). The Committee of Experts has in its general survey on 
 minimum  wages  observed  that  Convention  No.  131  “complements  and  strengthens  the 
 objective and obligation arising from the previous Conventions”, thereby emphasising the 
 need to protect wage earners who are not organised.76 In accordance with paragraphs 2 and 
 3 of Article 1 of the ILO Convention No. 131, a state party may exclude some groups from 
 the  minimum  wage  system.  In  its  general  survey,  the  Committee  of  Experts  regrets  that 
 only a limited number of Governments has listed in its first report the excluded groups.77  


No  direct  reference  to  the  question  of  minimum  wages  in  export  processing  zones  has 
 been  found  in  the  treaty  practice  of  the  CESCR  or  the  ILO  conventions.  However,  the 
 application  of  labour  legislation  in  EPZ  in  general  has  been  dealt  with.  Thus,  the 
 Committee  on  Economic,  Social  and  Cultural  Rights  has  expressed  its  concern  with 
 respect  to  practices  whereby  labour  standards  have  been  withdrawn  or  modified  with 
 respect  to  free  trade  areas.78 The  ILO Committee of Experts has considered this issue in 
        


74 UN doc. E/C.12/1/Add.41 (8 December 1999), paras. 20 and 36. 


75 Matthew Craven, The International Covenant on Economic, Social and Cultural Rights. A Perspective on 
 its Development, 1995, pp. 228-229 and 235. 


76 General survey on minimum wages, Report III, Part 4 B, 1992, para. 66. 


77 Ibid, para 84. 


78 UN doc. E.C.12/1/Add.64 (24 September 2001), para. 14 (Panama), UN doc. E/C.12/1994/8 (31 May 
1994), para. 9 (Mauritius).  
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connection with Bangladesh’s state report on ILO Convention No. 87 concerning Freedom 
 of  Association  and  Protection  of  the  Right  to  Organise.  Bangladesh  argued  that  the 
 restrictions on the right to form trade unions in EPZ “are temporary measures necessitated 
 by the national situation, the level of development and the specific circumstances within 
 Bangladesh”.79 Of course, the right to form trade unions belongs to the fundamental rights 
 and has therefore a stronger position in the ILO system than the issue of minimum wages. 


Consequently the Committee of Experts held in the case of Bangladesh that no restrictions 
 are acceptable, not even temporarily.80  


The partial exclusion of EPZ from the national labour laws is further problematic from an 
 equality perspective, since women tend to be in the majority among workers in free trade 
 areas,  in  many  instances  up  to  80  %.  By  leaving  out  the  EPZ  clearly  more  women  than 
 men are affected. This in turn raises the question of possible indirect discrimination on the 
 basis of sex (see below).   


Working conditions 


The concept of working conditions is here used as an umbrella concept for working hours, 
 employment contracts and benefits. The problems often raised in connection with export 
 processing  zones  include  both  long  working  hours,  short  term  labour contracts  and,  as  a 
 consequence  thereof,  insecure  labour  contracts  and  reduced  benefits.    Article  7  of  the 
 CESCR  provides  that  everyone  has  the  right  to  the  enjoyment  of  just  and  favourable 
 conditions  of  work.  This  includes  among  other  things  “safe  and  healthy  working 
 conditions”  and  “rest,  leisure  and  reasonable  limitation  of  working  hours  and  periodic 
 holidays with pay, as well as remuneration for public holidays” (Article 7 (b) and (d)).   


Within  the  ILO  system  there  are  over  20  general  conventions  which  deal  with  safe  and 
 healthy  working  conditions  and  around  the  same  number  of  conventions  in  the  field  of 
 working  hours  and  holidays.  It  has  not  been  possible  within  the  scope  of  this  study  to 
 examine these conventions comprehensively. On the basis of a brief review it appears that 
 the  Committee  of  Experts  has  not  addressed  the  topic  of  working  conditions  in  export 
        


79 CEACR: Individual Observation concerning Convention No. 87, ILOLEX, 1999 (Bangaladesh). 
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processing zones to any larger extent during the consideration of state reports. This could 
 be  partly  due  to  the  fact  that many of the  developing countries with extensive EPZ have 
 not ratified the relevant conventions.   


In connection with the consideration of state reports, the Committee on Economic, Social 
 and Cultural Rights has with respect to working hours expressed concern about “excessive 
 overtime  work  in  the  Export  Processing  Zones”.81  Furthermore,  the  Committee  has 
 addressed at a general level the “apparent flagrant disregard of labour laws, … the lack of 
 respect for minimum wages, for conditions of work and unionisation”, thereby indicating 
 that even if the legislation is adequate the implementation thereof may be ineffective.82 It 
 is of particular interest to note that the Committee has in this context raised the topic of the 
 position  of  women,  by  noting  that  it  is  seriously  concerned  about  “the  situation  of  those 
 persons  working  in  the  “maquillas”  (export  sector  industries),  many  of  whom  are 
 women”.83  


Also  the  Committee  on  the Elimination of  Discrimination against Women has expressed 
 concern  about  the  situation  of  women  in  export  processing  zones.  The  Committee  notes 
 that “while the percentage of women employed in free-trade zones is laudable, because it 
 gives  them  a  financial  footing,  women  workers  suffer  considerable  discrimination  in 
 income  and  benefits”.84  In  another  instance,  the  Committee  recommends  that  the  state 
 party pay attention to improving the wage levels and the terms and conditions of women 
 workers in the export processing zones.85


      


80 Ibid. 


81 UN doc. E/C.12/1994/8 (31 May 1994), para. 9 (Mauritius). 


82 UN doc. E/C.12/1/Add.3 (28 May 1996), para. 18 (Guatemala). 


83 Ibid. 


84 UN doc. A/53/38 (14 May 1998), para. 336 (Dominican Republic). 


85 UN doc. A/52/38/Rev.1 (12 August 1997), para. 456 (Bangladesh). 
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 Maternity / family protection 


The  combination  of  family  life  and  participation  in  employment  outside  the  home  is  an 
 equation  which  many  women  worldwide  struggle  with  daily.  The  problems  faced  in  this 
 regard  by  women  working  in  export  processing  zones  are  often  particularly  severe. 


International human rights law provides a fairly broad protection of women’s reproductive 
 rights. The rights protected include the right to paid maternity leave or leave with adequate 
 social  benefits,86  the  prohibition  against  terminating  the  working  contract  due  to 
 pregnancy,87 protection against harmful working conditions,88 the right to breastfeed89 and 
 the right to child-care facilities.90


The  application  of  these  rights  in  the  context  of  EPZ  has  been  addressed  in  connection 
 with  several  state  reports.  The  Committee  on  Economic,  Social  and  Cultural  Rights 
 expresses  deep  concern,  in  conjunction  with  the  consideration  of  the  Mexican  report, 
 regarding women’s situation in so-called maquiladoras. In these industries located on the 
 border between Mexico and the United States women are allegedly subjected to pregnancy 
 tests  upon  recruitment  and  at  intervals  during  work,  and  are  dismissed  if  found  to  be 
 pregnant.91 The Committee does not provide insights into what human rights are at stake 
 when such practices are carried out. It seems that at least Article 7 on just and favourable 
 conditions of work is threatened.  


However,  these  practices  may  also  be  addressed  under  other  human  rights,  such  as  the 
 right to privacy. Thus, the Human Rights Committee has in its General Comment No. 28 
 on  equality  of  rights  between  men  and  women  stated  with  respect  to  Article  17  of  the 
 CCPR  that  “women’s  privacy  may  also  be  interfered  with  by  private  actors,  such  as 
 employers who request a pregnancy test before hiring a woman”.92


  


       


86 CESCR Article 10(2), CEDAW Article 11(2), ILO Convention No. 183 Article 6. 


87 CEDAW Article 11(2), ILO Convention No. 183 Article 8. 


88 CESCR Article 10(2), CEDAW Article 11(2). 


89 ILO Convention No 183 Article 10. 


90 CEDAW Article 11(2). 


91 UN doc. E/C.12/1/Add.41 (8 December 1999), para. 21 (Mexico). See also UN doc. E/C.12/1/Add.16 (12 
December 1997), para. 15 (Dominican Republic). 
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