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                                                                                        4. HUMAN RIGHTS AND BUSINESS – AS SEEN BY THE SRSG

                                                                4.6 W AY FORWARD

                                
                    As mentioned previously, what is needed here is a change in values, and above all 
 account-ability  and  transparency  in  actions  compliant  with  these  values.  What  is  needed  then  are 
 consistent,  transparent,  accountable  and  practical  methods  implemented  and  reported  
 con-tinuously and globally. There must be a shift in values toward implementing the framework 
 and its operationalization. In  addition, HRC,  the  UN and SRSG  must push the commonly 
 agreed setup first of all to the member states, but also to other stakeholders – business and 
 civil society organizations – to gain more common ground for the importance of the 
 opera-tionalization  and  foremost  to  get  commitment  and,  finally,  to  involve  stakeholders  in  the 
 practical work.   


Now, although the final report has been submitted, business and human rights narrative still 
 remains unclosed. The final report was submitted in March 2011 summarizing the SRSG’s 
 work  and  presenting  implementation  of  the  framework,  which  was  endorsed  in  2008.  As 
 mentioned  previously,  the  final  report  is  called  “Guiding  Principles  on  Business  and  
 Hu-man Rights”. The report recapitulates the principles of each of the three pillars; state’s duty 
 to protect, corporate responsibility to respect, and access to remedy. It also lists some 
 oper-ational principles, which are bound to each pillar. Starting from state duty, it is divided into 
 four areas; domestic policy coherence, support for business respect for human rights in 
 con-flict  areas,  special  acknowledgement  of  human  rights  promotion  in  state-business  nexus, 
 and  general  regulatory  and  policy  functions  to  guarantee  law  enforcement,  guidance  and 
 communication requirements for business.273  


There are similar operational recommendations for corporations. As a policy guideline, it is 
 recommended that at a minimum the International Bill of Human Rights and ILO’s 
 Decla-ration  on  Fundamental  Principles  and  Rights  at  Work  create  a  baseline  for  corporate  
 re-sponsibility  to  respect  human  rights,  although  it  is  noted  that,  depending  on  the  
 circum-stances,  additional  standards  may  be  required  to  respect  the  rights  of  special  groups,  like 
        


273 A/HRC/17/31, 9–12.  


indigenous people, women, linguistic minorities, or other. It is referred that instruments for 
 these kinds of additional responsibilities exist and are created by the UN.274 The final report 
 balances with TNCs and smaller enterprises, since, as it has been stated previously, 
 respon-sibilities grow alongside power. It must be remembered that a similar kind of approach for 
 all business enterprises is not going to work but, instead, different sized enterprises should 
 apply  the  Guiding  Principles  accordingly.  Here,  too,  transparency  and  certain  common 
 ground understanding for human rights protection are needed.  


The report is not creating a new legal or normative approach, but it does guide and 
 elabo-rate the existing standards and practices for business and states and create those into a 
 sin-gle template with coherence and logic275. As it was referred already in previous reports, it is 
 not  the  lack  of  guidance  but  the  lack  of  coherency.  On  the  other  hand,  it  may  seem  that 
 there are a lot of other international treaties, which were discarded since not taking those as 
 policy  baselines  for  companies  but,  on  the  other  hand,  it  is  necessary  to  make  sure  rights 
 addressed in those selected treaties are respected before trying to cover any wider scope.  


What is then mentioned as operational steps  for companies? There are three elements that 
 companies must embed in their operations; policy commitment, due diligence process and, 
 in  case  of  contribution  or  direct  cause  of  adverse  impacts,  remediation  through  legitimate 
 process276. Since it  was selected  already in the beginning of the process not to investigate 
 and select only some human rights that companies should be responsible for and it was not 
 a target either to create legal responsibilities for companies, legitimate process for 
 remedia-tion  seems  an  optimal  soluremedia-tion.  It  is  then  up  to  practical  soluremedia-tions  and  empirical  data  to 
 evaluate how well this particular approach has succeeded.  


Nonetheless,  it  seems  that  the  operational  steps  are  leaning  on  a  reputational  deterrence, 
 meaning that companies in general are concerned with their reputation and are more willing 
 to comply  with different policy commitments and other processes  when there can be seen 
 clear  evidence  of  profiting  form  that  or,  alternatively,  a  clear  threat  to  suffer  reputational 
 losses. Naturally, there are exceptions on this, but in order to create global guidelines, 
 cer-tain realism must be kept. Policies, on the other hand, can be created by states but civil 
 so-ciety has proven to be an important actor and can pressure states to form different kinds of 
 policies for human rights protection.       


The third pillar, access to remedy, presents state-based judicial and non-judicial grievance 
 mechanisms and non-state based grievance mechanism that are supported either by business 
 or by industry, multi-stakeholder and other collaborative initiatives. It is stated, though, that 
 companies  should  either  establish  or  participate  in  a  grievance  mechanism.  Nonetheless, 
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276 A/HRC/17/31, 15–20. 


these  grievance  mechanisms  are  very  much  based  on  reputational  deterrence.277  As  
 men-tioned previously, the effectiveness of civil regulation is only a relative one and, with that 
 regard, non-judicial grievance mechanisms are ambiguous. Nonetheless, it is again a 
 ques-tion of the reputaques-tion of a company or a whole industry  whether necessary acques-tions are not 
 taken in case of adverse of human rights impacts. State-based judicial mechanism is based 
 on  domestic  jurisprudence  but,  however,  it  is  also  stated  that  states  should  have  adequate 
 oversight  to  also  meet  their  international  human  right  obligations278.  Nonetheless,  there  is 
 no addition to the international law but the jurisdiction remains on a domestic level, 
 exclud-ing International Criminal Court.  


The issue of extraterritoriality is brought up again as a guide for states to set expectations 
 for  all  business  domiciled  in  their  territory  or  when  jurisdiction  should  respect  human 
 rights.  There  are  some  different  approaches  adopted  by  states  amounting  to  domestic 
 measures with extraterritorial implications to direct extraterritorial legislation and 
 enforce-ment.279 It can be said, though, that there is some progress with regard to this issues. During 
 the stakeholder consultations, it was agreed that extraterritorial jurisdiction remains  the 
 re-sponsibility of states and that states could be permitted by international law to exercise 
 ex-traterritorial jurisdiction, and this agreement has now  been realized as a method. Also, the 
 extraterritorial jurisdiction remains entirely on the states’ responsibilities, as was concluded 
 in the stakeholder consultations.   


Since the last report has been submitted and the mandate of the SRSG turns into its end, it 
 is necessary to note what is then the continuation with regard to the work of the SRSG and 
 the whole issue of business and human rights? Are there any endings for narratives that can 
 be applied in the work initiated by the UN’s mandate, or does it remain unfinished? As has 
 been  mentioned,  in  2008  the  HRC  welcomed  the  framework  and  expanded  the  SRSG’s 
 mandate until the end of 2011. In June 2011, the final report of the SRSG, “Guiding 
 Princi-ples  on  Business  and  Human  Rights:  Implementing  the  United  Nations  'Protect,  Respect 
 and Remedy' Framework”, was endorsed by the HRC. This concluded the mandate of the 
 SRSG and for a continuation process the UN launched a new working group to continue the 
 work  in  the  issue  of  business  and  human  rights.  As  it  was  remarked  previously,  the  final 
 work of the SRSG is stated to be only the end of a beginning, which means that 
 continua-tion must be launched. However, the work should now be continued  based on the Guiding 
 Principles, which are in some aspects being tested already280. 


What is then done is that based on the resolution issued in 16 June 2011, HRC expresses 
 support and commends the final report of the SRGS. In addition, multi-stakeholder 
 dia-logue was credited and appreciated but there was a concern that weak national legislation 
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and implementation shall not mitigate the negative impacts of globalization. Therefore, 
 HRC decided to establish a working group to promote the Guiding Principles, and its 
 im-plementation to provide support for the usage of the Guiding Principles, to develop 
 dia-logue with relevant stakeholders and to continue exploring options and to make 
 recommen-dations on a national, regional and international level. The working group shall report 
 an-nually to HRC and the General Assembly.281 The Working Group, which held its first 
 ses-sion in January 2012, consists of five individual members, who were pointed to their roles 
 in November 2011. It remains to be seen how the new Working Group will progress and 
 report on their achievements. 


On the other hand, it is a bit discouraging that the final result of the mandate, which was 
 originally initiated already in 2005, is “just” another working group. Also, it seems to fight 
 against – if not pragmatism as defined in this research – but at least against something that 
 could be called an efficiency principle. On the other hand, it would not be realistic to 
 as-sume that the final conclusion of the issue of business and human rights would have been 
 created within the mandate’s time period. As it was stated earlier, it is vital that there will 
 be a fundamental change in values and, even more importantly, that also actions will be 
 transparent and compliant with these new and commonly shared values.  It is known that 
 behavioral and value-related changes are not quickly adopted but there needs to be both 
 time and some cooperation to create established operations based on the Guiding 
 Princi-ples. Since the work continues, it seems that the business and human rights narrative indeed 
 remains unfinished, but one must hope that a middle and finally a closure can be achieved 
 in cooperation with relevant stakeholders without compromising too much.  


It must be emphasized that transparency is vital also for the Working Group’s actions. 
An-other portal in the Business and Human Rights Resource Centre has been created to collect 
material created by the Working Group. Other channels, which enable two way 
communi-cations, should be established too, alongside the portal. Civil society, states and business 
must remain as important and contributing actors. Though it has been a long mandate to 
achieve the end of the beginning, there are good causes to expect that common ground 
be-tween stakeholders has now been established and that the work is ready to progress.  
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