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    Globalisation and the Human Rights of Women
                        (sivua 60-71)

                    

                            
            
                                                                                        3. Trafficking in women

                                                                4.3. Economic, social and cultural rights

                                
                    The poverty-related rights identified by the Committee on Economic, Social and Cultural 
 Rights are the right to work,208 an adequate standard of living, housing, food,209 health210
 and  education.211  In  order  to  guide  the  states  parties  in  their  implementation  of  these 
 rights, the Committee has adopted general comments with respect to the right to adequate 


       


207  Paul  Hunt,  Manfred  Nowak  &  Siddiq  Osmani,  Human  Rights  and  Poverty  Reduction  Strategies, 
 Discussion  Paper  submitted  to  the  UN  Office  of  the  High  Commissioner  for  Human  Rights,  28  February 
 2002, paras 57-60. 


208  Article  6  (1)  of  the  CESCR  -    “The  State  Parties  to  the  present  Covenant  recognise  the  right  to  work, 
 which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or 
 accepts, and will take appropriate steps to safeguard this right”. 


209 Article 11 (1) of the CESCR – “The States Parties to the present Covenant recognise the right of everyone 
 to  an adequate standard of living for himself and his family, including adequate food, clothing and housing, 
 and to the continuous improvement of living conditions…”. 


210 Article 12 (1) of the CESCR – “The States Parties to the present Covenant recognise the right of everyone 
 to the enjoyment of the highest attainable standard of physical and mental health”. 


211 Article 13 (1) of the CESCR – “The States Parties to the present Covenant recognise the right of everyone 
to education….”. Article 14 of the CESCR – “Each State Party … undertakes, within two years, to work out 
and adopt a detailed plan of action for the progressive implementation, within a reasonable number of years, 
to be fixed in the plan, of the principle of compulsory education free of charge for all”.  
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housing,212 plans of action for primary education,213 the right to adequate food,214 the right 
 to education,215 and the right to the highest attainable standard of health.216     


It  is  not  possible  within  the  ramifications  of  this  study  to  analyse  in  depth  the  material 
 content of these rights. Instead the main focus will be on some general features linked to 
 the identification of state obligations of economic, social and cultural rights.  


In accordance with Article 2 of the CESCR, “Each State Party … undertakes to take steps, 
 individually  and  through  international  assistance  and  cooperation,  especially  economic 
 and  technical,  to  the  maximum  of  its  available  resources,  with  a  view  to  achieving 
 progressively  the full realisation of the rights recognised in the present  Covenant”.  This 
 provision reflects the principle of progressive realisation which imbues the whole CESCR 
 and which consequently influences the determination of the scope of a state's obligations 
 under the Covenant.  


In  other  words,  the  CESCR  pays  attention  to  the  financial  and  other  resources  available 
 and therefore accepts that the level to be attained and the timetable to be pursued may vary 
 depending  on  each  country's  economic  situation.  Of  importance  is  to  note  that  the 
 reference in  Article  2  to  international  assistance and cooperation clearly emphasises that 
 available  resources  should  be  interpreted  as  also  including  possible  development 
 assistance.  


Even  though  a  certain  period  of  time  is  acceptable  under  the  CESCR,  it  has  been 
 repeatedly stressed by the Committee on Economic, Social and Cultural Rights that there 
 are  elements  of  the  various  rights  which  require  immediate  realisation.  This  concerns 
 especially  the  obligation  not  to  discriminate  on  any  ground  when  realising  the  various 
        


212 General Comment No. 4 (1991) on the right to adequate housing (article 11 (1)) and No. 7 (1997) on the 
 right to adequate housing (Article 11 (1)): forced evictions, UN doc. HRI/GEN/1/Rev.5 (26 April 2001), pp. 


22-27 and 49-54. 


213  General  Comment  No.  11  (1999)  on  plans  of  action  for  primary  education  (Article  14),  UN  doc. 


HRI/GEN/1/Rev.5 (26 April 2001), pp. 63-66. 


214 General Comment  No.  12 (1999) on the right to adequate food (Article 11), UN doc. HRI/GEN/1/Rev.5 
 (26 April 2001), pp. 66-74. 


215 General Comment No. 13 (1999) on the right to education (Article 13), UN doc. HRI/GEN/1/Rev. 5 (26 
April 2001), pp. 74-89. 
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rights  (Article  2(2)).  Moreover,  states  parties  are  obliged  immediately  to  "take  steps"  to 
 implement the rights. As an example, in connection with the right to adequate housing, the 
 Committee  has  established  that  the  adoption  of  a  national  housing  strategy  and  the 
 implementation  of  an  effective  monitoring  system  require  immediate  action.217  With 
 respect  to  the  obligation  under  Article  14  to  adopt  a  plan  of  action  for  the  primary 
 education,  the  Committee  submits  that  "a  state  party  cannot  escape  the  unequivocal 
 obligation  to  adopt  a  plan  of  action  on  the  grounds  that  the  necessary  resources  are  not 
 available".218      


  


In  its  general  comment  on  the  nature  of  state  parties’  obligations,  the  Committee  on 
 Economic,  Social  and  Cultural  Rights  has  introduced  the  concept  minimum  core 
 obligation,  which  covers  a  minimum  level  of  obligations  which  have  to  be  realised 
 immediately.  The  Committee  argues  that  without  such  a  minimum  core  obligation  the 
 Covenant  would  be  largely  deprived  of  its  raison  d'être.219  In  1990  the  Committee  held 
 that "in order for a state party to be able to attribute its failure to meet at least its minimum 
 core obligations to a lack of available resources it must demonstrate that every effort has 
 been made to use all resources that are at its disposition in an effort to satisfy, as a matter 
 of  priority,  those  minimum  obligations".220  Ten years later the Committee has adopted a 
 more restrictive stand on deviations from core obligations. In the general comment on the 
 right to the highest attainable standard of health it is stated that "a state party cannot, under 
 any  circumstances  whatsoever,  justify  its  non-compliance  with  the  core  obligations  … 
 which are non-derogable".221


Furthermore, the Committee has in its practice developed a restrictive stand on so-called 
 retrogressive measures, that is, measures which lower an already attained level of human 
 rights  protection.  The  Committee  submits  that  "there  is  a  strong  presumption  of 
 impermissibility of any retrogressive measures taken in relation to … rights enunciated in 


      


216 General Comment No. 14 (2000) on the right to the highest attainable standard of health (article 12), UN 
 doc. HRI/GEN/1/Rev.5 (26 April 2001), pp. 90-109. 


217 General Comment No. 4 on the right to adequate housing, supra note 212, paras. 12-13. 


218 General Comment No. 11, supra note 213, para 9. 


219 General Comment No. 3 on the nature of states parties obligations, supra note 100, para. 10. 


220 Ibid. 


221 General Comment No. 14, supra note 216, para. 47.  
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the Covenant".222 A state party which adopts such measures deliberately has the burden of 
 proving  that  "they  have  been  introduced  after  the  most  careful  consideration  of  all 
 alternatives  and  that  they  are  fully  justified  by  reference  to  the  totality  of  the  rights 
 provided  for  in  the  Covenant  and  in  the  context  of  the  full  use  of  the  state  party’s 
 maximum available resources".223 In connection with the general comment on the right to 
 the  highest  attainable  standard  of  health,  the  Committee  further  observes  that  "the 
 adoption  of  any  retrogressive  measures  incompatible  with  the  core  obligations  under  the 
 right to health … constitutes a violation of the right to health".224  


In order to exemplify what has been understood by minimum core obligations, it might be 
 useful to briefly list some of them: 


Right to adequate food 


-  The availability of food in a quantity and quality sufficient to satisfy the dietary needs 
 of individuals, free from adverse substances, and acceptable within a given culture; 


-  The  accessibility  of  such  food  in  ways  that  are  sustainable  and  that  do  not  interfere 
 with the enjoyment of other human rights.225


Right to education 


-  To  ensure  the  right  of  access  to  public educational institutions and programmes on a 
 non-discriminatory basis; 


-  To ensure that education conforms to the objectives set out in article 13, paragraph 1; 


-  To provide primary education for all in accordance with article 13, paragraph 2(a); 


-  To adopt and implement a national educational strategy which includes provisions for 
 secondary, higher and fundamental education; 


-  To ensure free choice of education without interference from the state or third parties, 
 subject to "conformity with minimum educational standards" (article 13, paras. 3 and 
 4).226  


       


222 With respect to the right to education, see General Comment No. 13, supra note 215, para. 45. 


223 Ibid. 


224 General Comment No. 14, supra note 216, para. 48. 


225 General Comment No. 12, supra note 214, para. 8. 


226 General Comment No. 13, supra note 215, para 57. 
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 Right to the highest attainable standard of health227


-  To  ensure  the  right  of  access  to  health  facilities,  goods  and  services  on  an  
 non-discriminatory basis, especially for vulnerable and marginalised groups; 


-  To  ensure  access  to  the  minimum  essential  food  which  is  nutritionally  adequate  and 
 safe, to ensure freedom from hunger to everyone; 


-  To  ensure  access  to  basic  shelter,  housing  and  sanitation,  and  an  adequate  supply  of 
 safe and potable water; 


-  To  provide  essential  drugs,  as  from  time  to  time  defined  under  the  WHO  Action 
 Programme on Essential Drugs; 


-  To ensure equitable distribution of all health facilities, goods and services; 


-  To  adopt  and  implement  a  national  public  health  strategy  and  plan  of  action,  on  the 
 basis  of  epidemological  evidence,  addressing  the  health  concerns  of  the  whole 
 population; the strategy and plan of action shall be devised, and periodically reviewed, 
 on  the  basis  of  a  participatory  and  transparent  process;  they  shall  include  methods, 
 such  as  right  to  health  indicators  and  benchmarks,  by  which  progress  can  be  closely 
 monitored; the process by which the strategy and plan of action are devised, as well as 
 their  content,  shall  give  particular  attention  to  all  vulnerable  and  marginalised 
 groups.228


These  minimum  core  obligations  have  in  the  poverty  statement  by  the  Committee  on 
 Economic,  Social  and  Cultural  Rights  been  defined  as  “an  international  minimum 
 threshold  that  all  development  policies  should  be  designed  to  respect”.  The  Committee 
 further  observes  that  “if  a  national  or  international  anti-poverty  strategy  does  not  reflect 
 this minimum threshold, it is inconsistent with the legally binding obligations of the state 
 party”.229


       


227 See also General Recommendation No. 24 on women and health adopted by the CEDAW Committee in 
 1999, UN doc. HRI/GEN/1/Rev.5 (26 April 2001), pp. 244-251. 


228 General Comment No. 14, supra note 216, para 43. 
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 4.4. Non-discrimination and equality 


As indicated in the list of the minimum core obligation of the various economic, social and 
 cultural rights, special attention is put on the right to non-discrimination and the realisation 
 of the rights of vulnerable and marginalised groups. The strong emphasis on the realisation 
 of  the  rights  of  disadvanteged  groups  clearly  indicates  that  the  implementation  of  the 
 rights to non-discrimination and equal treatment require positive action on the part of the 
 state. In fact the Committee on Economic, Social and Cultural Rights submits that "states 
 parties must give due priority to those social groups living in unfavourable conditions by 
 giving  them  particular  consideration”.230  It  is  obvious  on  the  basis  of  the  treaty  practice 
 that women are considered in many instances as a disadvanteged group.231 When it comes 
 to  improving  the  position  of  women  living  in  poverty  it  is  evident  that  a  formal  right  to 
 equality  with  men  to  land,  financial  resources,  services  etc.  will  not  guarantee  that  their 
 position really improves. Instead also special  measures are required. 


With  the  exception  of  few  provisions,  the  CESCR  is  gender  neutral,232  thereby 
 guaranteeing the same rights to both women and men.233 This is the case despite the fact 
 that  in  some  instances  the  text  of  the  treaty  reflects  a  stereotyped  view  on  gender  roles, 
 which dominated at the time of the drafting of the treaty. In this context, special reference 
 could be made to Article 11, which contains “the right of everyone to an adequate standard 
 of  living  for  himself  and  his  family”.  The  Committee  on  Economic,  Social  and  Cultural 
 Rights  has  observed  that  “the  phrase  cannot  be  read  today  as  implying  any  limitations 
 upon the applicability of the rights to individuals or to female-headed households or other 
 such groups”.234     


It is clear that many of the human rights problems faced by women living in poverty are 
 not  new  problems,  which  can  solely  be  attributed  to  globalisation  trends.  Instead 


      


229 UN doc. E/C.12/2001/10 (10 May 2001), para. 17. 


230 General Comment No. 4 on the right to adequate housing, supra note 212, para 11. 


231 See, e.g., General Comment No.7 on the right to adequate housing, supra note 212, para 11.  


232 Article 7 (fair wages), Article 10 (protection of mothers during childbirth). 


233  See  in  particular  Article  3  which  provides  “The  States  Parties  …  undertake  to  ensure  he  equal  right  of 
 men  and  women  to  the  enjoyment  of  all  economic,  social  and  cultural  rights  set  forth  in  the  present 
 Covenant” 


234 General Comment No. 4 on the right to adequate housing, supra note 212, para. 6. 
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discrimination and inequality, as an example, are often deeply rooted in the culture and in 
 the  customs  of  many  developing  (and  developed)  countries.  In  some  instances  these 
 customs are reflected in the law either the statutory or customary law or both. Particularly 
 customary law is, as a rule, based on disparate gender roles within the family and society 
 rather than on the idea of equality between men and women. Whereas customary norms at 
 least to some extent provided protection to women in the traditional societies, they do not 
 adequately address the current problems and needs of women in developing countries. For 
 example, female-headed households living in urban areas do not necessarily have access to 
 the family support, which in earlier days could provide protection to women who did not 
 have a husband for one reason or the other.235    


This means that today discriminatory norms and practices, embedded either in statutory or 
 customary law, can be detrimental to a woman’s possibility to provide effective means of 
 subsistence for herself, her children and family. This is particularly the case with regard to 
 discriminatory  practices  in  connection  with  property  and  ownership  rights,  which  are 
 essential for women’s access to economic resources.236 The Committee on the Elimination 
 of Discrimination against Women has in its General Recommendation No. 21 on equality 
 in  marriage  and  family  relations  elaborated  on  the  various  dimensions  of  the  
 property-related rights of women under Articles 15 and 16 of the CEDAW.237    


Even if women in international human rights law are viewed as a disadvantaged group, it 
 should be kept in mind that there are huge differences between different groups of women. 


In this regard, special attention should be paid to the provision on rural women, which is 
 included in the CEDAW. Article 14 (2) stipulates that: 


“States  Parties  shall  take  all  appropriate  measures  to  eliminate  discrimination 
 against women in rural areas in order to ensure, on a basis of equality of men and 


       


235  For  a  discussion  on  gender  and  customary  law  in  African  societies,  see  Alice  Armstrong  et  al., 


“Uncovering  Reality:  Excavating  Women’s  Rights  in  African  Family  Law”,  International  Journal  of  Law 
 and the Family, 1993, pp. 314-369. 


236 Katarina Frostell and Martin Scheinin, "Women", in Asbjørn Eide, Catarina Krause & Allan Rosas (eds), 
 Economic, Social and Cultural Rights. A Textbook. 2001, pp. 338-341. 


237 UN doc. HRI/GEN/1/Rev.5 (26 April 2001), pp. 222-231.  
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women,  that  they  participate  in  and  benefit  from  rural  development  and,  in 
 particular, shall ensure to such women the right: 


(a) To participate in the elaboration and implementation of development planning 
 at all levels; 


(b)  To  have  access  to  adequate  health  care  facilities,  including  information, 
 counselling and services in family planning; 


(c) To benefit directly from social security programmes; 


(d)  To  obtain  all  types  of  training  and  education,  formal  and  informal,  including 
 that  relating  to  functional  literacy,  as  well  as,  inter  alia,  the  benefit  of  all 
 community and extension services, in order to increase their technical proficiency; 


(e) To organise self-help groups and co-operatives in order to obtain equal access 
 to economic opportunities through employment or self-employment; 


(f) To participate in all community activities; 


(g) To have access to agricultural credit and loans, marketing facilities, appropriate 
 technology  and  equal  treatment  in  land  and  agrarian  reform  as  well  as  in  land 
 resettlement schemes; 


(h)  To  enjoy  adequate  living  conditions,  particularly  in  relation  to  housing, 
 sanitation, electricity and water supply, transport and communication". 


 This provision is highly interesting from a legal perspective. Not only are all appropriate 
 measures required to eliminate discrimination against rural women, but these women shall, 
 additionally,  be  ensured  rights  enumerated  in  (a)-(h).  Whereas  states  parties  under 
 CEDAW  generally  are  obliged  to  ensure  rights  "on  equal  terms  with  men",  the  equality 
 phrase  is  less  prominent  in  Article  14.  Paragraph  2  consists  of  one  sentence  which  is 
 divided  by  the  conjunction "and" into two distinct parts which both begin with the word 


"shall". The term "on a basis of equality of men and women" belongs to the first part of 
the sentence and is not repeated in the second part. The wording of the provision seems to 
indicate that a comparison with the corresponding rights of men is not necessary, but that 
the rural women are entitled to these rights per se. 
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The  CEDAW  Committee  has  not  so  far  provided  clear  guidance  on  this  point. 


Furthermore, at the time of drafting, it appears that the implication of the formulation of 
 Article 14 (2) was not analysed in depth.238 Hence, the phrase "that they participate in and 
 benefit from rural development and, in particular, shall ensure to such women the right", 
 which divides paragraph 2 into two parts, was inserted in the end of the preparatory work 
 by a working group which made final corrections in the draft before it was submitted for 
 consideration  by  the  Third  Committee.239  Irrespective  of  the  unclear  formulation  of 
 paragraph  2  of  Article  14,  it  is  obvious  that  the  CEDAW  puts  a  strong  emphasis  on  the 
 position of rural women and on the need to adopt special measures in this regard. 


4.5. Participation 


The concept of (popular) participation forms an integral part of any current discussion on 
 development.240 It is generally held that a successful development undertaking requires the 
 effective participation by those affected during every stage of the development process. In 
 the past the concept of participation was often equated with the "mobilisation of people to 
 undertake  social  and  economic  development  projects",  whereas  today  the  emphasis,  at 
 least in theory, is on "the process of empowerment of the deprived and the excluded".241
 Of  interest  to  us  is  to  try  to  unveil  to  what  extent  participation  is  a  human  right  with 
 corresponding  legal  obligations.  Despite  the  fact  that  the  Commission  on  Human  Rights 
 already  in  1983  endorsed  the  right  to  popular  participation  the  exact  parameters  of  the 
 right has remained diffuse.242  


       


238 See Noreen Burrows, "The 1979 Convention on the Elimination of All Forms of Discrimination Against 
 Women",  Netherlands  International  Law  Review,  1985,  p.  450f.  The  Commission  on  the  Status  of  Women 
 prepared  a  draft  proposal  between  1974  and  1976.  Thereafter,  the  draft  was  submitted  to  the  Third 
 Committee  which  established  a  Working  Group  to  discuss  amendments  and  to  clarify  certain  articles.  The 
 whole  Third  Committee  discussed  the  draft  Convention  only  for  two  days  in  December  1979,  see  UN  doc. 


A/C.3/34/SR.70-73 (1979).  


239 UN doc.A/C.3/34/14 (1979), p. 27. 


240 See e.g. Article 8 of the Declaration on the Right to Development.  


241 Dharam Ghai, "Participatory Development: Some Perspectives from Grass-roots Experiences", Journal of 
 Development Planning, 1989, p. 217f. 


242  Commission  on  Human  Rights  resolution  1983/14.  For  a  critical  discussion  on  the  unsystematic  way 
whereby  the  Human  Rights  Commission  particularly  in  the  past  introduced  new  human  rights,  see  Philip 
Alston,  "Conjuring  up  New  Human  Rights:  A  Proposal  for  Quality  Control",  American  Journal  of 
International Law, 1984, pp. 607-621. 
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A  cursory  glance  at  the  key  human  rights  provisions  shows  that  the  main  form  of 
participation  regulated  in  human  rights  law  is  the  right  to  take  part  in  the  election  of 
representatives  to  national  decision-making  bodies,  that  is,  parliaments.243  Even  if  this 
form  of  participation  is  important  also  to  women,  it  may  be  argued  that  in  an  effort  to 
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