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                    Discussion among the so-called federalist movement
                

                                    
                        In document
                        
    The Implications of the Proposed EU Charter of Fundamental Rights
                        (sivua 47-53)

                    

                            
            
                                                                                        2. Adopting a Charter of Fundamental rights for the European Union

                                                                                                2.3. General discussion by civil society actors concerning the legal status of the EU

                                                                2.3.3. Discussion among the so-called federalist movement

                                
                    economic co-operation. The views of ETUC correspond to a great extent with positions 
of  the  NGOs  concerning  the  legal  status  of  the  EU  Charter.  Several  NGOs  and ETUC 
together argued for a legally enforceable instrument guaranteeing civil and political 
rights as well as economic, social and cultural rights and a political declaration would 
fall short considering what is needed in constructing the EU in the future. ETUC 
welcomed the fact that the EU Charter reflects the indivisibility of political, civil, social 
and trade union rights. Although the selection of social rights reflects a narrow 
interpretation of the existing rights formulated in a rather vague way, the EU Charter 
constitutes still an added value to the present protection of fundamental rights in the 
EU.      


“rapid movement towards an ever closer Union”.111  The  EU  is  an  organisation  in 
 Europe, along with the Council of Europe and the OSCE, which is to a great extent 
 concerned with ensuring that human rights are protected. Another feature is this 
 context is also the continuing political discussion about federalism. The idea of 
 adopting a Community catalogue of fundamental rights for the EU has by many been 
 seen as a symbol for the development of the Union into a federal state. There can be no 
 doubt about the importance of the status of fundamental rights and the binding nature 
 seen from a federalist point of view. According to Antola, the elaboration of the EU 
 Charter of fundamental rights could be seen as the first step towards the elaboration of 
 a EU constitution.112  Another  question  is  what  is  meant  by  federalism.  However,  one 
 could ask if one of the political goals in adopting a Charter of fundamental rights for the 
 EU is to further develop the idea of a federal state in Europe seen in the light of the 
 expression used by the Cologne European Council in their argument for a need of an 
 EU Charter of fundamental rights.  


The  Chairman  of  the  drafting  body,  Mr  Roman  Herzog  made  it  clear  in  his 
 opening speech after being elected as chairman, that the elaboration of an EU Charter of 
 fundamental rights was not a project involving the idea of a federal state or talking 
 about a European constitution. He underlined that the mandate was not to discuss 
 fundamental rights of the European Union in the light of federalism. 


      


111 An agenda was launched at a Conference held in Vienna in October 1998 ”Leading by Example: A 
 Human Rights Agenda for the European Union For the Year 2000”. In this agenda, it was argued for why 
 the EU needs to develop its human rights policy. These include: the rapid movement towards an ”ever 
 closer Union” and towards a comprehensive single market; the adoption of a single currency for close to 
 300 million people; the increasing incidence of racism, xenophobia and ethnic hatred within Europe; the 
 tendency towards a ”fortress Europe” which is hostile to ”outsiders” and discourages refugees and 
 asylum seekers; the growing cooperation in policy and security matters, which is not matched by 
 adequate human rights safeguards; the increasingly complex political and administrative system that 
 governs the Union and is supported by a bureaucracy with extensive powers; and the aspiration to bring 
 at least five and perhaps as many as thirteen countries within the Union’s fold in the years ahead. Report 
 prepared for the Comité des Sages  in Leading by Example: A Human Rights Agenda for the European 
 Union for the Year 2000, p. 2.        


112 Antola, 2000, p. 26.  


We are not talking about a European Constitution here, and the issue is not 
 whether in setting itself fundamental rights the European Union stands to gain in 
 terms of statehood, which, incidentally, I don’t believe it would. We are not 
 talking about the emergence of a federal state, supervision by a constitutional 
 court, or anything like that. Those are all issues, which will have to be clarified 
 and decided on in their own time. 113


However, lately the discussion about federalism in the context of this EU Charter has 
 gained more attention. As noted above, the European Council in Cologne set out two 
 arguments in support of the need to develop a EU Charter. It seems that the first notion, 
 at the present stage of the Unions development”, is certainly more politically 
 controversial than the other objective, “making rights more visible”, in arguing for the 
 need of an EU Charter of fundamental rights. There can be no doubt that the project of 
 drafting a catalogue of fundamental rights does have an important political dimension. 


Does the adoption of a EU Charter have institutional consequences beyond the 
 fundamental rights question itself? Is the adoption of a fundamental rights catalogue a 
 decisive step towards a federal Europe? In other words, is the adoption of the EU 
 Charter related to a “hidden agenda” for reasons that might not be directly related to 
 the question of an optimal system of protection for human rights within the EU and in 
 Europe? This is very much a question that has lately gained attention. Is the adoption of 
 the EU Charter related to a constitutionalisation of the EU? The ECJ has already in its 
 case law referred to the treaties as being “constitutionalised” by stating that the EC 
 Treaty is in fact the “basic constitutional charter of the Community”.114 Prof. J.H.H. 


Weiler has stated that that “the Community’s “operating system” is no longer governed 
 by general principles of public international law, but by a specified interstate 
 governmental structure defined by a constitutional charter and constitutional 
 principles”.115 The jurisprudence of the Court has been interpreted by Weiler as a 


      


113 CHARTE 4105/Body 1. P. 9.  


114  Case 294/83, Parti Ecologiste, ”Les Verts” v. European Parliament ECR (1986) 1339.   


115  Weiler, 1999, p. 12.   


statement that the EU legal order has shifted or transformed into a constitutional legal 
 order.116  


The discussion among the so-called “federalist-movement” has been very much 
 focused on arguments in favour of adopting a European constitution for the EU. In a 
 number of pro-European circles, the feeling has been that the “Convention” could be of 
 constituent or pre-constituent importance. Most of the constitutions of the world’s 
 democracies contain some kind of a catalogue of fundamental rights. Therefore, the 
 elaboration of a fundamental rights declaration is seen as an exercise of a prominently 
 constitutional nature. Among the arguments, apart from the introduction of the EURO, 
 of the “federalist movement” used in need for a constitution are based on the 
 ever-growing weakness of the democratic institutions, which constitute the guarantee of 
 fundamental rights, in Member States of the European Union. This argument is based 
 on the expansion of populist, xenophobic and authoritarian parties, mass employment 
 and increasing international criminality, which are seen as threats to the democratic and 
 social cohesion in Europe. Furthermore, the question of a democratic deficit of the EU 
 institutions is seen as a problem of legitimacy of the EU. The current problem is not so 
 much related to the absence of a declaration or even a legally binding fundamental 
 rights catalogue but rather in the structural incapacity of the existing institutions at both 
 the national and on EU level to resolve concrete problems. Therefore, the basic problem 
 is not seen in drawing up a new declaration of rights but rather in the creation of a 
 European federal power being capable of restoring the trust between its institutions and 
 the citizens by defending the well-being and promoting the dignity of the Union’s 
 citizen. The vision is based on a Federal European Constitution proceeded by a 
 preamble including fundamental rights. The critique raised among the “federalist 
 movement” is based on grounds that the elaboration of the EU Charter is seen as a 


      


116 With the expression ”constitutionalization of the Community legal order”, prof. Weiler is referring to 
the doctrine of direct effect, doctrine of supremacy, doctrine of implied powers and the doctrine of 
human rights. Ibid. pp. 19-26.  The “constitutional jurisprudence”of the ECJ can be found in cases such as 
Case 26/62 van Gend en Loos v. Nederlandse Administratie der Belastingen,  ECR 1 and Case 6/64 ECR 585 
Costa v. Enel.      


preamble without a constitution.117 The Young European Federalists (JEF) and the 
 Union of European Federalists (UEF) saw the elaboration of the EU Charter in a broader 
 context arguing for not only a legally binding document but also as way of achieving an 
 important step in the process of the constitutionalisation of the European Union. This 
 EU Charter could be the embryo a EU constitution that should be elaborated by a 
 similar kind of composition as the “Convention” to work on further elements of a 
 European Constitution. The Young European Federalists saw the EU Charter as an 
 instrument to achieve certain political goals.118 The establishment of a Charter of 
 Fundamental Rights of the European citizens is according to JEF a crucial achievement 
 that could offer a first piece of a real European Constitution. JEF sees the establishment 
 of a EU Charter as a mark the start of a new Europe focussed on moving towards a real 
 Political Union. JEF is arguing for a radical reform of the Union’s foundations and 
 institutions leading to a “true European federal Constitution”. JEF is strongly arguing 
 for a legally binding Charter forming an integral part of the Treaties. A legally 
 enforceable Charter would according to JEF enhance the legitimacy and credibility of 
 the future work and actions of the Union institutions. The draft Charter was also seen as 
 further evidence of a “new democratic method” in that the “Convention” was 
 implementing its open and transparent proceedings.119 However, the EU Charter is 
 according to JEF far from being sufficient to mark the start of a new Union focussed on 
 the European citizen. The EU Charter does not provide the union with a vision for new 
 challenges facing European democracy, economy society and culture in the new 
 millennium. However, JEF drew attention to two problems concerning the Charter. 


First, the question of the Charter’s legally binding character has not been solved and 
 secondly the Charter’s role in paving a way to establishing a real European 
 Constitution. A Charter, which is not directly enforceable in courts would widen the 


      


117 European Letter No. 14, May 2000. The "European Letter" is published by the Luciano Bolis European 
 Foundation in support of the "Campaign for a European Constitution" run by the Union of European 
 Federalists and the Young European Federalists. 


118 CHARTE 4262/00, Contrib. 135.  


119 CHARTE 4480/00, Contrib. 331.  


gap between the citizens and the Union and would certainly be a “betrayal of 
 expectations raised with the establishment of the Charter”.120 The Treaties should also 
 be modified to allow the citizens of the Union to address the ECJ in issues included in 
 the Charter. However, the draft EU Charter was still seen as far from being a sufficient 
 mark to start a new Union focussed on the European citizens not providing a vision for 
 the challenges facing European democracy, economy society and culture. Furthermore, 
 JEF regrets that the concept of European citizenship still remains an empty word, as the 
 Charter does not provide the right to citizenship where the citizens are given the power 
 to decide the government and the policies of the Union. In other words, the Union is not 
 implementing the fundamental principle of democracy.121  Along the same lines as JEF, 
 the Union of European Federalists insisted that the EU Charter must not be a substitute 
 for a European Union Constitution in stating that the elaboration of the EU Charter is 
 an important step towards a European Constitution.122 The UEF argued also for the 
 incorporation of the EU Charter into the treaties making the Charter a legally binding 
 document. The UEF sees the elaboration of the EU Charter of fundamental rights as an 
 important step in the constitutionalisation of the European Union. The discussion by 
 these two NGOs is more focused on the constitutionalisation of the EU than rather on 
 the EU Charter in itself. The support for the EU Charter by JEF and the UEF is strongly 
 connected to the idea of arguing for the need of a constitution for the EU.123


      


120 Ibid.   


121 Ibid. 


122 CHARTE 4258/00, Contrib. 131 


123 It is also worthwhile noticing that within the European Parliament, there operates a “federalist 
movement”.  An intergroup called “European Constitution” was founded in September 1999. This 
informal EP grouping is working across the political parties in order to promote a new method of 
revising the treaties ensuring the effective participation of the European Parliament in that process, the 
constitutionalisation of the European Union, opening a dialogue between the EP and national 
parliaments on constitutionalisation and promoting a debate with citizens and the civil society about the 
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