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(5)1. Introduction 


1.1. General overview 


The political discussion concerning fundamental rights/human rights protection within 
 the European Union/European Community can be traced back to the early 1970s. Since 
 the beginning of the 1970s, there has been an ongoing discussion about the status and 
 role of human rights/fundamental rights in the Community/Union.1 The discussions 
 have involved the options of accession by the Community to the ECHR2 and adopting a 
 Bill of Rights for the European Community/Union. The founding EEC Treaty did not 
 contain any express provisions for the protection of human rights. The EEC Treaty 
 established a Community whose purposes were designed and limited to economic 
 integration based upon liberal free market principles. However, the Treaty of Rome did 
 contain provisions with relevance to fundamental rights such as discrimination based 
 on nationality (article 7) and the principle of equal pay for men and women (article 119). 


Fundamental rights were only included and protected to the extent it was necessary for 
 the economic integration. The Court of Justice (ECJ) was however confronted with 
 human/fundamental rights issues at an early stage. Since late 1960s, the ECJ raised 
 attention concerning the protection of fundamental rights/human rights. The ECJ has 
 developed the fundamental rights protection and played a significant role in 
 strengthening the human rights doctrine within the European Community/European 
 Union. The ECJ has mainly due to its dynamic work conceded that fundamental rights 
 form an integral part of general principles of Community law, which the Court is 
 obliged to protect. In protecting fundamental rights, in general, the Court makes 


      


1  The terminology of fundamental rights and human rights will be used in this study as parallel concepts. 


Within the EU, the concept of fundamental rights has been used as a term that includes both references to 
 international human rights conventions as well as to constitutional principles that are common to the 
 Member States. 


  2 Convention for the protection of Human Rights and Fundamental Freedoms, ETS No. 5, opened for signature on 4 
November 1950, entry into force on 3 September 1953.     



(6)reference to constitutional principles that are common to the Member States as well as 
 to international treaties and conventions that the Member States are parties to. The 
 Court has specifically relied on the ECHR as a source of inspiration in protecting 
 fundamental rights in the Community legal order. Despite of the jurisprudence of the 
 ECJ, there has been no clear-cut understanding of the material content of the human 
 rights protection within the Community legal order. The case law of the ECJ does not 
 give a precise and clear picture of the rights, which are protected within the community 
 legal order.3 In other words, the human rights protection is lacking the element of legal 
 certainty and predictability. This is perhaps one of the strongest arguments used for the 
 current need to draw up a Bill of Rights for the European Union.   


The EU is firmly committed to respect human rights and is a defender of human 
 rights both internally and externally. The critique that has been raised is that the EU is 
 lacking a comprehensive and coherent human rights policy. The idea of adopting a 
 fundamental rights catalogue for the EU is certainly not a new one. However, not until 
 the late 1980s, two fundamental rights catalogues were introduced in the Community. 


In 1989, the Parliament adopted a Declaration of Fundamental rights and Freedoms.4
 The European Parliament declaration was the first attempt to produce a catalogue of 
 fundamental freedoms for the Community. The declaration only had a symbolic value 
 and is a non-legislative resolution of the Parliament. The declaration was meant as an 
 element in building the European identity for Community citizens and residents and 
 also as an important statement to the meaning of belonging to the Community.5 The 
 declaration was meant to be a symbolic act demonstrating the Parliament’s concern for 
 the welfare of Community citizens. One goal for the Parliament was that the ECJ could 
 incorporate the Declaration of Fundamental Rights and Freedoms into the Community 


      


3 Ojanen, 1998, p. 116 and Pentikäinen &  Scheinin, 1993, p. 100.  


4 OJ C 120/51 (1989). 


5 Weiler, 1991, Vol. II, p. 622. 



(7)legal order, either gradually or in one go.6 The ultimate aim for the Parliament was to 
 invite the other Community institutions to associate themselves formally with the 
 declaration and also that the declaration could be incorporated into the Treaties during 
 the next Intergovernmental Conference resulting in the Maastricht Treaty. The 
 declaration of the Parliament has been described as “the first measure, which responds 
 in a concrete way to the call for a written catalogue”.7 The second significant step was 
 taken when the Community Charter of Fundamental Social Rights of Workers was 
 adopted by eleven of the Member States.8 The United Kingdom did not adopt the 
 Charter.  


The Treaty of Amsterdam affirms the commitment to human rights and 
 fundamental freedoms. Article 6 (1) TEU prescribes, ”The Union is founded on the 
 principles of liberty, democracy, respect for human rights and fundamental freedoms, 
 and the rule of law, principles which are common to the Member States”. Furthermore, 
 article 6(2) continues to stress respect for fundamental rights as guaranteed in the ECHR 
 and common constitutional traditions in the member states as general principles of 
 community law. Article 6(2) does not incorporate any substantive provisions of the 
 ECHR into the Community legal order. The Treaty of Amsterdam affirms the 
 commitment to fundamental social rights in its Preamble9 as defined in the 1961 
 European Social Charter10 and in the 1989 Community Charter of the Fundamental 
 Social Rights of Workers.11 Articles 2 and 3 TEC sets out a number of social policies or 


      


6 Report drawn up on behalf of the Committee on Institutional Affairs on the Declaration of Fundamental 
 rights and Freedoms. PE DOC. A 2-3/89/B20 (1989). 


7 Cassese, Clapham and Weiler, 1991, p. 21.  


8 COM 1989 471. 


9 The preamble TEU states that the Union confirms the attachment to fundamental social rights is 
 determined to promote economic and social progress for their peoples…  


10 European Social Charter, ETS No. 35, opened for signature on 18 October 1961, entry into force on 26 February 
 1965.   


11 A commitment to social rights was explicitly made through the adoption of this Charter. This Charter 
has been considered as an important step towards a Community Bill of Rights, when the Heads of State 
of governments of eleven member states adopted the Community Charter of Fundamental Rights of 
Workers. The Community Charter of 1989 is a legally non-binding instrument. Ojanen, 1998, p. 292. 



(8)activities that the Community shall promote, such as a high level of employment and 
 social protection, equality between men and women, the raising of the standard of 
 living and quality of life and economic and social cohesion and solidarity among 
 Member States. The reference to social rights standards in the preamble TEU is 
 noteworthy, since a reference to social rights was “dropped out” in the Maastricht 
 Treaty.12 Article 136 TEC qualifies fundamental social rights as guidelines for activities 
 within the Community and in Member States as defined by the European Social Charter 
 and the 1989 Community Charter of Fundamental Social Rights of Workers. 13 The 
 provisions in the Amsterdam Treaty concerning fundamental rights aiming at 
 strengthening the human rights protection within the EU are generally speaking of a 
 cautious nature. However, the Treaty of Amsterdam sets out important social objectives 
 for Member States and for the Union, such as promotion of employment, improved 
 living and working conditions, proper social protection in accordance with the above-
 mentioned instruments.14 Article 137 TEC states that “the Community shall support and 
 complement the activities of the Member States in order to achieve the objectives” 


mentioned in article 136. Article 141 TEC does consolidate some of the ECJ case law by 
 including the concept of equal pay for work of equal value providing also a legal base 
 for the further measures to ensure the application of the principle of equal opportunities 
 and equal treatment of men and women in matters of employment and occupation 
 including the principle of explicit prohibition against wage discrimination based on 
 gender.15 The Amsterdam Treaty establishes new procedures for securing social rights 
 protection as guidelines for activities in the Community and in Member States. Article 


      


12 The references to human rights treaties in the Maastricht Treaty were focused on the ECHR leaving out 
 the reference to the European Social Charter. In the Single European Act (SEA) of 1987, a reference to 
 European Social Charter can be found in the preamble.    


13 The legal status of the Community Charter has been uncertain also having a limited role in the 
 Commission’s first report on the application of the Community Charter. The Commission underlined that 
 the 1989 Community Charter is not a legally binding instrument and does not create any new legal 
 obligations with Community law. COM (91) 511 final. See also Szyszczak, 1999, pp. 143-144.   


  


14 Rosas, 2000, pp. 96-97.  


     


15 Szyszczak, 1999, p. 152. 



(9)13 TEC empowers the Council after consultation with the European Parliament to take 
 appropriate action in order to combat discrimination based on sex, racial or ethnic 
 origin, religion or belief, disability, age or sexual orientation. The focus has been on 
 developing social policy rather than to concentrate on setting up explicit social rights in 
 the Amsterdam Treaty.16  


The GV V (now employment and social affairs) within the Commission 
 established an independent expert group on fundamental Rights in 1999 in order to 
 review the status of fundamental social rights in the treaties and in particular in the 
 Amsterdam Treaty and to review the possibility of a Bill of Rights in the next revision of 
 the treaties. 17 The expert group chaired by prof. Simitis took a quite critical approach to 
 the system of references to certain human rights conventions as a way of stating the 
 Union’s commitment to fundamental rights. According to an Expert Group, the system 
 of references “suggest that fundamental rights are put on the same level irrespective of 
 the document they are defined in.”18 According to the expert group, ”references may at 
 first suggest a clear commitment to a set of specific rules. In reality, they neither delimit 
 the applicable rules in a sufficiently precise way, nor do they secure an equal respect for 
 all fundamental rights”.19 The Treaty of European Union does state an obligation in 
 article 6(4) that the ”Union shall provide itself with the means necessary to attain its 
 objectives and carry through its policies”. This could be understood as an obligation 
 also to develop and implement policies securing the human rights protection within the 
 EU. The Treaty of Amsterdam has been described as making “a decisive step on the 
 way to an even clearer recognition of the principle of fundamental rights protection by 
 the European Union”.20 The general approach to human rights in the EU in treaty 


      


16 For a more through analysis of the concept of social rights and social policy within the EU, see for 
 example Maduro, 1999, pp. 455-472 and Sciarra, 1999, pp. 473-501, Szyszczak, 1999, pp. 141-155. 


  


17 Affirming fundamental rights in the European Union. Time to act. Report of the Expert Group on 
 Fundamental Rights, 1999.  


http://europa.eu.int/comm/dgs/employment_social/publicat/fundamri/simitis_en.pdf.   


18 Ibid., p. 9.   


19 Ibid., p. 10.   



(10)context is often based on a broader reference to democracy, human rights and the rule 
 of law as mentioned in article 6 (1) TEU. There can be no doubt about the ECJ’s role in 
 developing a human rights doctrine for the EU. This has also been a source of 
 inspiration for treaty provisions, in particular article 6 (2) TEU. The combination of the 
 human rights declaration made by the Community institutions, the preamble of the 
 SEA, the preamble TEU and the treaty provisions including the case law from the ECJ 
 on  human  rights  as  part  of  general  principles  of  Community  law  can  be  said  to  have 
 contributed to the development or to make human/fundamental rights protection a 
 general objective for the EU.21 The question of civil and political rights is considered to 
 be less problematic and is covered by the EC concept of human rights. Perhaps more 
 controversial and contested is the question concerning the status and role of economic, 
 social and cultural rights. Social rights have had a contested role in the European 
 integration in promoting economic freedom and deregulation and at the same time 
 challenging the concept of social rights both at the national level as well as on the EU 
 level. In general, there is a tendency in the EU to focus on social policy designed to 
 promote social protection or social exclusion rather than to focus on social rights. The 
 Treaty of Amsterdam does not contain a coherent set of neither civil and political rights 
 nor economic and social rights.22 


The idea to elaborate a Charter on Fundamental Rights emerged during the 
 German Presidency chairing the European Council in 1999.23 The German Minister of 


       


20 Ibid., p. 7.  


21 Taking into account the new provisions of the Amsterdam Treaty, it seems to be difficult to argue that 
 human rights protection would not be an objective for the EU. Rosas-Brandtner, 1998, p. 470. 


22 The revision of the social rights provisions in the Amsterdam Treaty fell considerably short in the light 
 of the proposals presented for example in the report presented by the Comité des Sages ”For a Europe of 
 Civic and Social Rights” in 1996. 


23 The German Presidency programme ”Europe’s Path into the 21st Century-making it part of their daily 
lives” stated ”Europeans decisions must be meaningful to European citizens. European policies, like the 
policies of the Union’s Member States, should demonstrably respect the rights of the people. Germany 
therefore strongly supports the idea of a Charter of Human Rights, which would have pride of place 
among Europe’s treaties. The European Parliament, the national parliaments and as many social groups 
as possible should participate in the debate and the drafting of such a charter”.     



(11)Foreign Affairs, Joseph Fischer, stated on 12 January 1999 in Strasbourg to the European 
 Parliament as follows:  


In order to strengthen the rights of the citizens, Germany proposes in the long run the 
 elaboration of a European Charter on Fundamental Rights. We intend to launch an 
 initiative in this direction during our presidency. Our aim is to consolidate the legitimacy 
 and identity of the EU. The European Parliament, which provided important preliminary 
 work elaborating the draft constitution of 1994, as well as the national parliaments and 
 possibly many other social groups shall participate in the drafting of such a Charter on 
 Fundamental Rights.24   


This initiative was welcomed and strongly supported across the party lines in Germany. 


German MEP Georg Jarzembowski stressed that the EU is more and more turning into a 
 federal state and that it is important for the EU citizens to know which fundamental 
 rights they are entitled to.25 The CDU party Chairman, Mr Wolfgang Schäuble, and the 
 foreign affairs spokesman of the CDU/CSU fraction in the German Bundestag, Mr Karl 
 Lamers stated that the creation of a “European Constitutional Treaty” (“Europäischer 
 Verfassungsvertrag”) would strengthen the question of fundamental values tying the 
 Europeans together.26 During a Conference in Cologne on 27 April 1999, the German 
 Minister of Justice announced the intention as the holder of the Presidency of the 
 European Council to put forward an initiative of elaborating a European Charter of 
 Fundamental Rights to the Cologne European Council. The German Minister of Justice, 
 Mrs Herta Däubler-Gmelin stated at the conference that the best way of guaranteeing 
 fundamental rights protection within the EU is to draw up a European Charter of 
 Fundamental Rights in order to ensure clear, transparent and enforceable rights for all 
 citizens of Europe. The Charter is also intended to promote the strengthening of 
 European awareness among EU citizens. The idea introduced by Germany during the 
 German Presidency was to adopt a legally binding document.  


   The Cologne European Council decided to move ahead with the discussion of 
 adopting a Bill of Rights for the European Union by stating “at the present stage of 


      


24 EP Minutes, 12 January 1999. 


25 Frankfurter Allegemeine Zeitung of 24 December 1999. 



(12)development of the European Union, the fundamental rights applicable at Union level27
 should be consolidated in a Charter and thereby made more evident”.28  In relation to 
 this statement, the Cologne European Council stated in Annex IV “there appears to be a 
 need, at the present stage of the Union’s development, to establish a Charter of 
 Fundamental Rights in order to make their overriding importance and relevance more 
 visible for the Union’s citizens”.29 It is to be noted that a reference is made specifically to 
 the European Union rather than just merely to the European Community. The secretariat 
 of the drafting body submitted on request by the Chairman on horizontal questions that 


“The Charter applies to the institutions of the Union, and the Cologne European 
 Council does not refer to the Community alone. The Charter should therefore be 
 drafted in such a way as to apply within the framework not only of the Treaty on 
 European Union but also of the EC Treaties. In other words, the Charter applies to Titles 
 V  (CFSP)  and  VI  (JHA)  of  the  Treaty  on  European  Union”.30 In other words, the 
 protection of fundamental rights is an indispensable prerequisite of the Union’s 
 legitimacy. The Cologne European Council stated that it believed that the EU Charter 
 should contain fundamental rights and freedoms including procedural rights 
 guaranteed by the ECHR and from constitutional traditions common to the Member 
 States as general principles of Community law. This is in line with article 6 (2) TEU. 


Furthermore, account should also be taken of economic and social rights as contained in 
 the European Social Charter and the Community Charter of Fundamental Social Rights 
 of Workers in accordance with article 136 TEC “insofar as they do not merely establish 
 objections for action by the Union”, in other words, insofar as they can be formulated as 
 proper individual rights.31 The Cologne European Council stated that a distinction 


       


26 ”Europa braucht einen Verfassungsvertrag” in Frankfurter Allegemeine Zeitung of 4 May 1999. 


27 My italics. 


28 Presidency Conclusions based upon the Cologne European Council of 3-4 June 1999. European Council 
 Decision on the drawing up of a Charter of Fundamental Rights of the European Union, p. 18. 


29 Ibid., Annex IV, p. 76. 


    


30 Draft Charter of Fundamental Rights of the European Union, CHARTE 4111/00, Body 3, p. 3. 


31 Rosas, 2000, p. 97. 



(13)should also be made to certain fundamental rights that only should be addressed to 
 Union’s citizens. This was the starting point and the mandate given by the European 
 Council in 1999. During the Tampere European Council, it was agreed upon the 
 working methods of the drafting body. The mandate given by the Cologne European 
 Council was to draft a political declaration and not a legally binding document. This 
 approach taken by the European Council has been criticised by many based on the 
 argument that the Community has already adopted various “solemn declarations” in 
 order to improve fundamental rights protection.32 The ambition in drafting a EU 
 Charter was to tackle the current lack of visibility of fundamental rights. The idea was 
 to clarify applicable fundamental rights within the Community legal order including 
 the case law of the ECJ. This idea is simply based on the fact that fundamental rights 
 can only fulfil their function if the citizens first and foremost are aware of their 
 existence.33 The “Convention” (name of body drafting the EU Charter) had freedom to 
 define its aims and setting criteria in formulating the rights to be included.    


   During the Cologne European Council meeting 3 and 4 June 1999, it was decided 
 that a body composed of representatives of the Heads of State and Government and of 
 the President of the Commission as well as members of the European Parliament and 
 National Parliaments should present a draft document on a Charter of Fundamental 
 Rights for the European Union in advance of the European Council meeting in 
 December 2000. The first meeting of this ad hoc body was held on 17 December 1999 in 
 accordance with the rules on the composition, method of work and practical 
 arrangements set out in annex to the presidency conclusions following the Tampere 


      


32 Examples of such instruments are the joint declaration by the European Parliament, the Council and the 
 Commission on fundamental rights of April 1977, OJ-C103/1, the European Parliament declaration of 
 Human Rights and Fundamental Freedoms of April 1989, OJ-C120/51, Community Charter of 
 Fundamental Social Rights of the Workers adopted by the Heads of State and of Government on 9 
 December 1989. For further references, see Opinion 2/94, ECR I-1759, para. III.5. Eicke, 2000, pp. 280-81.  


33 Affirming fundamental rights in the European Union. Time to act. Report of the Expert Group on 
Fundamental Rights, 1999, p. 12. See note 17 above.  



(14)European Council on 15 and 16 October 1999.34 The EU Charter is intended to apply to 
 the Union’s institutions leaving outside of its scope the activities of Member States 
 falling outside the scope of Union activity. The aim of the EU Charter is to establish a 
 Bill of Rights rather than to confer new powers on the Union to legislate in the field of 
 fundamental rights. The mandate given by the Cologne European Council in 1999 gave 
 no indication as to what form the draft Charter resulting from the drafting body’s work 
 should take.  


Mr. Nikula, representing the Presidency of the European Council during the 
 Finnish presidency drew attention with regard to the mandate given to the drafting 
 body underlining that 1) the body is not an Intergovernmental Conference within the 
 meaning TEU, 2) the purpose was not to alter the responsibilities of the EU, 3) the 
 objective was to draw up a list of fundamental rights as they applied to the activities of 
 the EU drawing a distinction to the activities falling outside the scope of the EU.35 The 
 objective of adopting a Charter of Fundamental Rights for the European Union is 
 intended at first to be merely a political commitment and not a legally binding 
 instrument.36 The possible inclusion of the Charter into the treaties is to be determined 
 at a later stage. Although the starting point for the elaboration of a EU Charter of 
 Fundamental Rights was a political declaration, the “Convention” was committed to 
 draft a Charter aiming to be a legally binding document to be incorporated into the 
 treaties in the future. The “Convention” was working on the “as if” notion, i.e. that the 
 EU Charter would ultimately have full legal effect. Mr. Roman Herzog (elected 
 Chairman of the drafting body) stated in his opening speech on 17.12. 1999 that ”we 
 should therefore proceed as if we had to submit a legally binding list, and we should 
 not forget that our mandate is in principle to draft a list addressed to the bodies of the 


      


34 Presidency Conclusions based upon the Tampere European Council on 15-16 October 1999. The 
 Tampere European Council set up the rules and composition and method of work for the body. See 
 Annex, pp. 18-20.  


35 CHARTE 4105/00, Body 1, p. 2.    


36 The option of choosing a non-binding political declaration certainly involves less complicated questions 
with regard to the material and personal scope of the Charter.   



(15)European Union, by which they will be bound”. 37 On the basis of the draft presented 
 during the French Presidency, the European Council would propose to the European 
 Parliament and to the Commission that these institutions together with the Council 
 would solemnly proclaim a European Charter of Fundamental Rights. The European 
 Parliament has always been in favour of adopting a legally binding fundamental rights 
 catalogue for the EU. This became also evident during the opening speech held by Mr. 


Inigo Mendez de Vigo (leader of the EP representation). “The Charter of Fundamental 
 Rights must be binding and must be incorporated into the Treaty. To the extent that the 
 Treaties constitute the Constitutional Charter of the European Union, as reaffirmed by 
 the case law of the Court of Justice, the Charter of Fundamental Rights should be part of 
 it”.38  


The Charter is composed of 54 articles. Seven chapters of the Charter address 
 dignity, freedoms, equality, solidarity, citizens’ rights, justice and general provisions. The EU 
 Charter on fundamental rights does include not only civil and political rights but also 
 economic and social rights. The EU Charter on Fundamental Rights is considered to be 
 an important dimension of the European development of human rights standards. 


However, it is of great importance to focus on a general debate on the implications 
 connected with adopting a Charter on Fundamental Rights for the European Union. The 
 idea is to follow up the general debate during the drafting process. Is this new EU 
 Charter merely only a codification of applicable human rights doctrine established by 
 the European Court of Justice and Treaty provisions or does it develop the human 
 rights protection/doctrine within the EU to a new dimension? It is also interesting to 
 analyse how this new EU Charter of fundamental Rights will affect the 
 fundamental/Human Rights protection in Europe. In this respect, special attention will 
 be paid to the horizontal articles included in the EU Charter, referred to as articles 51-54 
 in the Charter.  


      


37 CHARTE 4105/00, Body 1, p. 9.    


38 CHARTE 4105/00, Body 1, p. 12. 



(16)1.2. Aim and purpose of the study 


The objective with this research project is to analyse the European Charter on 
 Fundamental rights in the light of its status as a soft law instrument and its possible 
 inclusion to the treaties establishing the European Union. The initial questions are 
 related to the very need and intention of adopting a EU Charter of Fundamental Rights 
 having in mind that the mandate was to codify already applicable fundamental rights 
 within the European Union. What are the reasons for adopting a EU Charter of 
 Fundamental Rights? Ever since the Cologne European Council decision of 1999, 
 different opinions have been presented with regard to the need for a EU Charter of 
 fundamental rights. Four main arguments have been presented against the adoption of 
 a Charter for the Union. The first argument is based on the notion that human rights are 
 already well protected by the combination of the ECHR and the ECJ jurisprudence. 


Adopting a new Charter would undermine the existing protection currently offered by 
 the ECJ by creating “the risk of inconsistency between different definitions of human 
 rights and their interpretation”.39 Adopting a EU Charter would also create a risk of 
 differing interpretation of human rights between the European Court of Human Rights 
 and the ECJ. The second argument is based on the fear that this project would create a 
 dual system of fundamental rights protection in Europe, one within the Council of 
 Europe and one within the European Union. This would create a new dividing line in 
 Europe, this time in the field of human rights. The fear is that the creation of a EU 
 Charter would undermine the ECHR. Thirdly, the Charter would inevitably result in 
 widening the Community competences. This would ultimately result in a written 
 constitution for a federal European state. Fourthly, the adoption would increase the 
 power  of  the  ECJ,  which  is  already  seen  as  having  too  much  power  in  relation  to 
 democratically elected legislatures within the member states. 40


      


39 Fredman & McCrudden & Freedland, 2000, p.180.  


40 Ibid. p. 181. 



(17)The arguments used for the necessity of a Charter are based on the changing structure 
 of the European Union. The Union wants to create an image of a “peoples’ Europe” 


emphasising a common European citizenship. The expanding of the competences of the 
 union into new areas of co-operation has also created new demands for protection of 
 fundamental rights. The expansion to include new countries of Eastern Europe not 
 having a tradition of human rights protection creates pressure on the Union to 
 emphasise the requirement of human rights protection as a precondition for accession. 


Human rights have also gained increased importance in the external policies of the 
 Union. Since the early 1990s, the EC/EU has included more or less systematically a 
 human rights clause in its trade and co-operation agreements demanding that third 
 countries must respect human rights. Therefore it is only consistent that the European 
 Union commits itself to fundamental rights by adopting a Charter. Secondly, one of the 
 major problems is the uncertain legal basis of human and social rights activities of the 
 Community institutions. The human rights standards are characterised by their 
 vagueness and the uncertain status of the ECHR, the European Social Charter. This has 
 resulted in a doctrine developed by the ECJ on a case-by case basis.41 Indeed, a recent 
 report has concluded that the lack of a coherent human rights policy in the Union is “of 
 almost intentional constitutional ambiguity towards human rights, of wilful lack of 
 clarity as regards Community competences and jurisdiction, and the embarrassing 
 realisation that in this field, the Community has had to act by stealth and questionable 
 constitutional means”.42    


The drafting process within the “Convention” as a whole is worthwhile 
 analysing. Especially the composition of the “Convention” is interesting. Does this have 
 any implications for future preparation or drafting of, for example, a constitution for the 
 EU? Various NGOs and labour organisations have taken an active part in the discussion 
 concerning the EU Charter. Is there a common NGO opinion concerning the EU 
 Charter? Are these various NGOs and labour organisations arguing for a political 
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(18)declaration or a legally binding instrument and what are their arguments in support for 
 their views? The idea is to analyse the input given by NGOs and labour organisations in 
 drafting the EU Charter. Also an interesting point to analyse is if there exist any 


“hidden agendas” in drawing up a fundamental rights catalogue seen from the 
 federalist point of view. Is this EU Charter of Fundamental Rights another concrete 
 example of moving towards a closer integration between the EU member states? What 
 is the role of the EU Charter with regard to the EU as an integration project? The 
 starting point for this study is that this EU Charter will eventually to be included in the 
 treaties and therefore constitute a legally binding document. What are the possible 
 implications of adopting a EU Charter, which is eventually intended to be included in 
 the treaties and therefore constitute a legally binding document? Could an adoption of a 
 EU Charter on Fundamental Rights involve a risk of legal uncertainty for the individual 
 in having two different systems protecting fundamental/human rights in Europe? One 
 of the principal concerns that have been suggested with adopting a Charter of 
 fundamental rights for the EU is that Europe generally would start to move in different 
 levels of fundamental rights protection in Europe as a whole.  In other words, does the 
 adoption of a EU Charter establish a dual system of human rights protection in Europe, 
 i.e. one the European Union and one within the framework of Council of Europe? It is 
 very important to avoid a situation where the European Court of Justice in Luxembourg 
 would “compete” with the European Court for Human Rights in Strasbourg in 
 protecting fundamental/human rights.  


The question of the scope of application is interesting. As noted above, the Treaty 
 of Amsterdam did not take any decisive steps in developing a clear recognition of 
 fundamental rights protection by the EU. The Treaty of Amsterdam did not incorporate 
 any specific fundamental rights in a form of a written fundamental rights catalogue or 
 committing to accession of the Community/Union to the ECHR. However, the 
 Amsterdam Treaty introduced an important change with regard to the jurisdiction of 


       


42 Alston & Weiler, 1998, p. 30.  



(19)the ECJ. The jurisdiction of the ECJ is in principle restricted to Community law and 
 does not cover the second and third ”pillars”. The jurisdiction of the ECJ is therefore 
 mainly restricted to Community law (I pillar) but includes areas mentioned in article 46 
 of the EU Treaty. The amendments introduced by the Amsterdam Treaty have extended 
 the Court’s jurisdiction in a way that may have some implications concerning the 
 fundamental rights protection. In this regard, it is necessary also to analyse the question 
 of the scope of application of the new proposed EU Charter. Is the proposed EU Charter 
 meant to be applicable only within the Community law or would it extend its 
 application also to cover the second and third “pillars”? Would this therefore have any 
 implications with regard to the jurisdiction of the ECJ?  


Finally, the intention is to discuss the Charter in general terms. Is the adoption of 
the EU Charter a step forward in protecting fundamental rights within the European 
Union? Of course, this is not an easy task to analyse at this stage. This is a question that 
can be more thoroughly analysed in the years to come, but some general preliminary 
conclusions can certainly be drawn. These are some of the questions that need to be 
addressed with regard to adoption of a EU Charter of Fundamental Rights. Another 
interesting question is whether the option of an EC/EU accession to the European 
Convention on Human Rights is to be forgotten or whether it still is an option 
worthwhile considering despite the project of adopting a fundamental rights catalogue 
for the EU. Does this proposed EU Charter end the debate of accession of the EC/EU to 
the ECHR and to other international human rights treaties?  



(20)2. Adopting a Charter of Fundamental rights for the European Union 


2.1. Composition of the convention- a new solution 


As already noted above, during the Tampere European Council of 15-16 October 1999, 
 the composition, method of work and other practical arrangements was agreed. In 
 accordance with the decisions taken, the drafting body (“Convention”) was composed 
 of one representative of head of State or Government from each Member States, sixteen 
 members of the European Parliament, thirty members of national parliaments (two 
 representatives from each National Parliament) and finally one representative of the 
 President of the European Commission.43 In addition, observer status was given to two 
 representatives of the ECJ and two of the Council of Europe.  The “Convention” was 
 working outside the normal framework of the decision/legislation-making structure. It 
 was already clear from the beginning that this ad hoc drafting body was not a body 
 entrusted to draft a legally binding document, but rather an EU Charter on 
 fundamental rights, which legal status should be determined at a later stage. In the 
 Cologne European Council decision, it is mentioned that it is to be considered “whether 
 and, if so, how the Charter should be integrated into the treaties”. This “Convention” 


was neither part of the IGC 2000.  


The composition of the drafting body is totally new. Never before has such a 
 composition been used within the European Union. The drafting body did not have the 
 power to produce a legislative act in the strict sense of the word.44 According to the 
 mandate given by the Cologne European Council, the task for this drafting body was 


      


43 This decision is in accordance with the Cologne European Council decision of 3-4 June 1999, Annex IV, 
 p. 76.  


44 In this context, strictly speaking one can hardly say that this “Convention” reflects the concept of a 


”legislator”. This drafting body is to be considered as no more than an ad hoc body codifying applicable 
fundamental rights within the EU. Furthermore, it is to be kept in mind that this drafting body of the EU 
Charter did not have mandate to determine the legal status of this EU Charter. Helander, 2001, p. 57.   



(21)not to produce a new legislative act concerning human rights/fundamental rights 
 protection within the EU. On the contrary, the aim and objective for this drafting body 
 was to codify applicable fundamental rights based on the ECHR, common constitutional 
 traditions of Member States also including economic and social rights as far as they 
 could be formulated as individual rights. In other words, to give concrete content to the 
 wording used in article 6 (2), which prescribes that “The Union shall respect 
 fundamental rights, as guaranteed by the European Convention for the Protection of 
 Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as 
 they result from constitutional traditions common to the Member states, as general 
 principles of Community law”. The working method of the “Convention” were 
 intended to reflect the political nature of the representation chosen by the European 
 Council bearing in mind the predominant place reserved for the parliamentary 
 representation. This solution is certainly new and innovative. In a speech given on 
 17.12.1999, Mr. Vitorino, representative of the Commission in the drafting body, 
 pointed out that never before has a Community/Union act been drafted by a 
 composition including both representatives of Member States and representatives of the 
 European Union. He also welcomed this innovatory configuration where 
 democratically elected representatives of national parliaments and from the European 
 Parliament form the parliamentary predominance of the drafting body. It is to be 
 noticed that Mr. Vitorino was convinced that the “wise combination of the Community 
 and national sides and, above all, the parliamentary predominance will help bolster the 
 draft Charter’s legitimacy in the eyes of a public which is often critical of the complex 
 decision-making machinery at European level”. 45    


The Cologne European Council set the timetable and the procedural framework 
 for the drawing up of the Charter. The European Council asked the Finnish presidency 
 to take the necessary steps prior to the Tampere European Council meeting in October 
 1999. The Council had to decide the issue of the composition of the drafting body, the 


      


45 CHARTE 4105/Body 1. p. 16. 



(22)chair of the drafting body and procedural questions. The Tampere European Council 
 reached agreement on the composition and working methods of the “Convention”. 


Agreement was reached prior to the Tampere European Council meeting concerning 
 the three component parts the drafting body (representatives of the Heads of State or 
 Government, members of the European Parliament and members of the national 
 parliaments) to be represented in the “Convention”. However, the question concerning 
 the Chairmanship of the drafting body was to some extent controversial. Three options 
 were discussed: a) the representative of the Presidium chair, b) permanent chairman, c) 
 permanent chairman to be determined by the drafting body itself. A large majority of 
 the Council supported the idea that the drafting body should be chaired by the 
 representative of the Presidency of the Council, given the link which existed between 
 the drafting body and the European Council and having in mind the responsibility of 
 the Presidency to lead the work to a successful conclusion. The other option was to 
 select a permanent Chairperson to be designated for the duration of the body’s work in 
 order to ensure efficiency and continuity of the proceedings. The latter option was 
 chosen.  


With regard to the procedural questions, a Presidium (drafting group) was 
 established composed of the Chairman, vice-chairpersons assisted by the General 
 Secretariat of the Council having the task of elaborating preliminary draft text versions. 


In practice, this meant that the secretariat of the European Council and its task force had 
 an important role in proposing new draft texts first to be elaborated by the Presidium to 
 be further discussed by the “Convention”. With regard to the adoption of the Charter 
 by the drafting body, the model of consensus was chosen. The Chairperson working 
 closely with the vice-chairpersons concluded that the Charter should be adopted by the 


“Convention” as soon as they were convinced that a consensus had been achieved. The 
 work of the “Convention” was divided into plenary sessions and working group 
 meetings.46 During a working group meeting, no formal decisions were taken. The 


      


46 The “Convention” met in working group meeting formation nine (9) times and in plenary meeting 
formation seven (7) times during the whole drafting process. The Presidency met twenty-one (21) times.  



(23)alternate members of the “Convention” had the right to speak during a working group 
 meeting. During a plenary session, only permanent members of the “Convention” had 
 the right to speak.  The “Convention” decided not organise itself into working groups 
 based on different categories of rights, due to reasons of difficulties in coordination and 
 ensuring the openness of the proceedings to all the members of the “Convention”.  


   Is the statement from the European Council and an attempt to try to bring the EU 
 closer to the citizens by involving democratically elected representatives from both the 
 national and European level? Certainly, one can consider the drafting body to reflect the 
 democratic nature of the drafting process. However, democracy ultimately rests on the 
 representative role of governments, responsible to elected national Parliaments and that 
 the latter does have a decisive role in either accepting or rejecting any new dimension of 
 supranational cooperation. This solution does certainly reflect the idea of bringing the 
 European Union closer to its citizens in a field that has great relevance for the 
 individual vis-à-vis the Union. One must however draw the conclusion that in 
 introducing such a composition for the drafting process, the European Council had in 
 mind the question of the legitimacy of drawing up a EU Charter of fundamental rights 
 in the eyes of the European citizens.47 The procedure in the drafting process was to a 
 great extent transparent giving the possibilities for anyone to comment on the draft 
 during the whole drafting procedure.48 This was a way of seeking popular legitimacy 
 for the political entity among the citizens.49 However, critique has also been raised that 
 the drafting process was not genuinely a participative process in nature, as the Charter 
 initiative was aimed at strengthening the protection of the citizens, but rather composed 
 of only institutional representatives from national and European level excluding for 
 instance representatives of civil society.50 The Tampere European Council invited “other 
 bodies, social groups or experts” to give their views on the drafting process, but 


      


47 Carrasco Macía, 2001, p. 188.  


48 All the documents submitted to the “Convention” during the drafting process were published on the 
 Internet. http://db.consilium.eu.int/df/home.asp?lang=en  


   


49 Burca, 2001, p. 130.  



(24)representatives of civil society were excluded from formal involvement in the drafting 
 process.  Representatives of civil society had however the opportunity to address the 


“Convention” throughout the whole drafting procedure.51 Another critique that has 
 been raised is the timeframe that within the “Convention” had to submit a final draft 
 version. The timeframe given for this demanding task of drafting a fundamental rights 
 catalogue was very limited. Already at the starting point, the Cologne European 
 Council gave a timeframe for the drafting body to elaborate the fundamental rights 
 catalogue. This approach taken by the European Council has to be considered as 
 somehow questionable. It has been criticised that the timeframe did not allow for an 
 effective consultation process of independent experts and representatives of NGOs.52
 Why did the European Council stress the need for a quick solution bearing in mind that 
 the discussion of drawing up a fundamental rights catalogue has been discussed within 
 the Community/Union context already since the 1970s? On the other hand, voices have 
 been raised also in favour of limiting the timeframe given by the Cologne European 
 Council. This has been seen as the “secret of success”. It is true that the “Convention” 


succeeded within the given time limit and that must certainly be seen as a success in 
 itself. In drafting a fundamental rights catalogue for the European Union, the starting 
 point for this project was to draw up a non-legally binding instrument. In the light of 
 this approach taken by the European Council, it is somehow easier to set up a new 
 composition to elaborate a new legally non-binding instrument outside the normal 
 complex norm-setting structure.  


A question that one could ask is what would happen if the Charter, after some 
 years of experience, is seen as unsatisfactory and before the Charter were to be 
 incorporated into the Treaties, there would be willingness to change the content of the 


       


50 Ibid. p. 131.   


51 Some NGOs have also expressed their satisfaction concerning the transparency and method of 
 preparation of the Charter.   


52 House of Lords, Committee on European Union, Eighth report ”EU Charter of Fundamental Rights”, 
 16.5. 2000. www.parliament.the-stationery-office.co.uk/pa/ld199900/ldselect/ldeucom/67/6701.htm. 


2.1. 2001.    



(25)Charter. First of all, is it possible to change the content of the Charter? Who has the 
 competence to change the content of the Charter if it is felt necessary? The 


“Convention” was an ad hoc body created especially for elaborating the EU Charter and 
 was by no means part of the IGC 2000. It was created solely for the elaboration of the 
 Charter and once this work was finished, the task of the “Convention” was completed. 


However, whether it is desired to change the content of the Charter, this should be done 
 by way of a similar composition and that the text could not amended by a different kind 
 of body or institution. The European Council created a special body for the elaboration 
 of the Charter. Therefore, also the same body and only the same body should have the 
 authority to amend the Charter if it is felt necessary. The European Council should give 
 the Convention a new mandate in order to amend the material content of the Charter if 
 so desired.53 In other words, it is questionable whether the European Council is in a 
 position to make any changes concerning the content of the Charter if and when the 
 Charter will be incorporated into the treaties. Therefore, the “Convention” had to keep 
 in mind that the outcome of the process had to be a compromise that could politically 
 be agreed by all the Member States. The European Council, primarily having the Nice 
 European Council in mind, only two choices. It could either reject the Charter presented 
 by the “Convention” or accept the final outcome. The question concerning the formal 
 legal status of the Charter is on the other hand to be determined by the Member States. 


It is however highly unlikely that Member States could reach consensus on the 
 amendments and that it is likely that the Charter will be incorporated into the treaties as 
 such. The question whether the Charter will be incorporated into the treaties is a matter 
 for the ICG.  


If one of the political objectives was to legitimise the need to draw up a 
 fundamental rights catalogue, at the present stage of the Union’s development and in 
 the eyes of the European citizens, the innovative idea of the composition of 


“Convention” must been seen as a success. Perhaps more of a problem than the 


      


53 Discussion with Mr. Clemens Ladenburger of the Legal Service of the European Commission on 15 February 


2001 in Brussels. However, this is a very problematic question that needs to be further elaborated. 



(26)composition of the “Convention” was the timeframe that the “Convention” had to work 
 within. Another problem is related to the procedural question concerning the rules of 
 decision-making or perhaps the lack of rules concerning the decision-making within the 


“Convention”.  The Chairman, Mr. R. Herzog, felt that is was necessary to work on the 
 basis of a consensus rather than holding numerical voting. In other words, concerning 
 the rules for deciding when a discussion on any particular right was considered as 
 closed, the chairman had a decisive role in ending the debate “after broad enough 
 consensus had been reached”. In this respect, the Chairperson together with the 
 Presidium had substantial power in the drafting process. Certain members of the 


“Convention” have commented upon the difficulties in reaching or identifying 
 conclusions of a particular discussion.54 If a similar kind of compositions will be used in 
 a different context, the procedural questions have to be addressed more thoroughly.    


2.2. General discussion during the drafting process 


Having in mind the Cologne European Council decision, it was clear from the very start 
 that the EU Charter should contain both civil and political rights as well as economic 
 and social rights. This has certainly not always been the case in the discussion on the 
 protection of fundamental rights within the European Community/Union. For 
 example, in a study on problems of drawing up a catalogue of fundamental rights for 
 the European Communities prepared by Professor Bernhardt, it was suggested that 
 there are strong reasons for not to include social fundamental rights in a fundamental 
 rights catalogue.55 Social rights are not only less capable of being formulated in a clear 
 and unequivocal manner than civil and political rights, but also they are also less 
 susceptible for direct application and enforcement by the courts.56 The inclusion of 
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(27)social rights into a community catalogue of fundamental rights would probably have 
 an effect on the judicial protection according to Bernhardt.57 During the 1970s and 80s, 
 the discussion about the protection of fundamental rights within the framework of the 
 European Communities reflected the idea that economic and social rights should not be 
 included in a Bill of Rights. This, due to the fact that it would be a difficult for the 
 Member States to agree on the definition of economic and social rights in the short 
 term. The general feeling at that time was that agreement could not be reached between 
 Member States on the content of, in particular, economic and social rights.  


In accordance with the agreement within the “Convention”, the secretariat 
 suggested that the starting point for the drafting work should be that no definitive 
 distinction could be made between the main types of rights, i.e. civil and political rights 
 and economic, social and cultural rights. The Chairman asked the secretariat of the 


“Convention” to draw up a first preliminary draft version for a Charter based on 
 Community Treaties, international human rights conventions, and national 
 constitutions including various Community texts to be discussed by the 


“Convention”.58 Among several members of the “Convention”, it was felt that in 
 accordance with the Cologne European Council decision, the EU Charter should only 
 include fundamental rights that are recognized at the Union level. However, the 
 problem with this approach was that it is difficult to recognize which rights are to be 
 considered as existing fundamental rights within the Community legal order deriving 
 from international treaties and constitutional traditions of member states. During the 
 second meeting of the “Convention” 1-2 February, the main questions discussed were 
 focused on the legal status of the Charter and how this should reflect the writing 


       


56 The concept of economic and social rights has been subject for debate and controversy. Some see them 


as not “true individual rights”, but rather as programmatic rights or objectives requiring positive action 
 by the State. However, some argue that at least some economic and social rights are by nature justiciable. 


For a discussion on the legal nature of economic and social rights and the issue of justiciability, see, 
 Scheinin, 2001, pp. 29- 54.   


57 Ibid.  


58 CHARTE 4112/00, Body 4. The first draft was divided in civil and political rights, rights of the citizens 
of the union and in economic and social rights/objectives. 



(28)process. Some of the members of the “Convention”, in particular members of the 
 European Parliament, stressed the need to draw up a legally binding instrument. On 
 the other hand, certain members were of the opinion that a political declaration should 
 be the aim and nothing more. These opinions reflected also the views on whether the 
 Union is developing into a federal state. Members in favour of a federal state generally 
 argued for a legally binding EU Charter. The Chairman, Mr. Herzog, stressed that 
 despite of the fact that the “Convention” did not have the mandate to decide upon the 
 legal nature of the Charter, the work should be done having in mind that the Charter 
 could be integrated into the treaties as such.59 According to the Chairman, the EU 
 Charter should also be drafted in terms of rights rather than in terms of principles. He 
 underlined that it was important to draft the EU Charter in a way that it could be 
 inserted into the treaties. In other words, it should be drafted “as if” the Charter would 
 become a legally binding document. The “Convention” made it clear that the decision 
 of the final legal status of the Charter was a political decision that is to be taken by the 
 Member States. The question of the relationship between the Charter and the ECHR 
 was frequently raised during the drafting process. The “drafting group” (Presidium) 
 had prepared for the working group meeting on 24-25. 2. 2000 a first outline on civil 
 and political rights for a draft Charter to be discussed by the “Convention”.60 During 
 the meeting, the question concerning the relationship between the EU Charter and the 
 ECHR gained attention.61 The issue raised was to what extent the wording of rights 
 could differ from the wording in the ECHR. The Chairman, Mr. Herzog concluded 
 from the discussion that it would be important to try to formulate specific rights in 
 identical terms with the wording of the ECHR in order to avoid any diverging 
 interpretation. Mr. Herzog stated that the ECHR should be kept as the basis for the 
 drafting and on an article-by-article basis consider whether it would be useful to 


“update” the wording of the ECHR. Furthermore, it was underlined that the ECHR 
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(29)should not be the only human rights convention that should form the basis for the 
 drafting of the Charter. Different opinions among government representatives became 
 evident. One view presented was that the EU Charter should have an autonomous and 
 an independent status in relation to the ECHR. Especially Spain, Portugal Greece, and 
 Italy supported this view. The other option raised was to connect the EU Charter 
 closely to the wording of the ECHR and the European Social Charter and to the 
 jurisprudence of the European Court of Human Rights. Especially the United Kingdom, 
 Sweden, Denmark, Ireland and the Netherlands supported this view. Furthermore, it 
 was important to include a clause in the Charter that the level of protection should not 
 be lower than that offered by the ECHR.62   


The discussion of civil and political rights was less controversial and did not 
 raise as much attention during the drafting process as the discussion concerning 
 economic and social rights.63 It was easier for the “Convention” to reach agreement on 
 civil and political rights than on economic and social rights. Within the “Convention”, 
 one could easily detect different views on the question of economic and social rights. 


On the one hand, one could detect a view that human rights are indivisible and 
 interrelated where it no longer is necessary to make a distinction between civil and 
 political rights and economic and social rights. On the other hand, certain members of 
 the “Convention” underlined that only justiciable rights should be included into the 
 Charter and that certain social rights are by nature not directly enforceable in a court. 


This view reflected the idea that only judicially enforceable rights should be included in 
 a fundamental rights Charter. The drafting group presented a first draft on social rights 
 to be discussed by the “Convention” on 3-4 April.64 The initial examination of social 
 rights gave raise to a general discussion concerning the content and scope to be given to 
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63 The number of amendments presented during the drafting process concerning civil and political rights 
 including rights of the citizens of the Union was 606 and amendments concerning economic and social 
 rights were 448. In total, 355 contributions were received of which 100 from the members of the 


“Convention” and 255 from the civil society. The “Convention” heard 67 non-governmental organisations 
and 13 applicant counties.  



(30)the economic and social rights bearing in mind the mandate given by the Cologne 
 European Council. The question that arose concerned the binding value to be assigned 
 to articles dealing with social rights. Some members of the “Convention” clearly 
 pointed out that social rights could constitute a real added value with regard to the 
 current situation. On the other hand, others were concerned about the power of 
 decision-making being transferred outside the normal decisions-making structure of 
 the Union resulting perhaps in the inclusion economic and social rights into the 
 treaties.65 A great deal of the members of the “Convention” was of the opinion that 
 economic and social rights should be drafted in rather vague terms. This argument was 
 partly based on grounds that future developments more easily could be taken into 
 account and also because it simply would be easier for the Member States to accept the 
 concept of social rights in the EU Charter.  


Furthermore, drafting social rights in rather vague terms would make it possible 
 to take into account different implementation mechanisms in the Member States. It was 
 felt that it would be important to make a distinction between fundamental social rights 
 and “other social rights” in that only certain fundamental social rights should be 
 included into the EU Charter.66 In general, within the “Convention”, there seemed to be 
 different views concerning fundamental social rights. On 5 June, the discussion 
 concerning the concept of economic and social rights continued on a general level. The 
 Chairman, Mr. Herzog, stated that the question is to what extent economic and social 
 rights should be included into the EU Charter. It became apparent that the question of 
 economic and social rights would be a compromise between France arguing for an 
 extensive Charter of economic and social rights while the United Kingdom was in 
 favour of only including “existing rights” putting into question the whole concept of 
 social rights. The French representative for the French government, Mr. Braibant, 
 argued that it would be impossible to think of a modern fundamental rights catalogue 
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(31)without the inclusion economic and social rights. According to Mr. Braibant, the 
 mandate given by the Cologne European Council was an opportunity as well as a duty 
 to include social rights into the Charter. He argued that social rights are existing rights 
 within the Community legal order despite the fact that social rights haven’t been 
 included in a coherent way. Mr. Braibant did however underline the importance of the 
 principle of subsidiarity with regard to economic and social rights. The views presented 
 by the French representative were supported by the “Convention”. If the concept of 
 economic and social rights were left out from the Charter, the legitimacy of the Charter 
 would be questionable. The UK representative, Lord Goldsmith, did not agree with the 
 view that the Cologne European Council decision did state that it was a duty to include 
 economic and social rights into the Charter. Lord Goldsmith underlined in his 
 argumentation that one should not include principles into a fundamental rights charter, 
 but only existing rights. He underlined that it was important not to alter new 
 responsibilities for the Member States. The views presented by Lord Goldsmith gained 
 support by the Swedish government representative Mr. Tarschys arguing in the same 
 lines that economic and social rights should be drafted keeping in mind the principle of 
 subsidiarity. According to Mr. Tarschys, Sweden does not want an international court 
 to define the content and level of economic and social rights. According to Mr. 


Tarschys, the EU Charter should only contain such economic and social rights that are 


“deliverable rights”.67 Economic and social rights did raise questions concerning the 
 difference between rights and principles. The “Convention” had to look for a 
 compromise between the French approach where economic and social rights could not 
 be separated from civil and political rights and the United Kingdom approach where 
 economic and social rights could be included as principles, but not necessarily as 
 justiciable rights. The United Kingdom was however willing to make a compromise 
 regarding economic and social rights if a reference to national legislation would be 
 inserted which would mean that Member States would not have to alter new 
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(32)responsibilities.68  The question of economic and social rights was also problematic for 
 Ireland. Both representatives of respective governments underlined their view that 
 social rights are by nature different and not justiciable in the same sense as civil and 
 political rights.69 Despite of certain disagreement within the “Convention” concerning 
 especially the status of economic and social rights, the “Convention” reached a 
 consensus concerning the content of the Charter. This agreement was a result of the 
 will, especially with regard to economic and social rights, to compromise by the United 
 Kingdom and Ireland. Furthermore, it was felt that it was important to keep the 
 deadline set out in the Cologne European Council decision in having a draft version of 
 the EU Charter well ahead before the Nice European Council. One could say that the 
 draft EU Charter certainly is a compromise reached within the “Convention”. One 
 could say that the United Kingdom played an important role in pressing for the 
 inclusion in the Charter of references to national law and practise as well as concerning 
 the principle of subsidiarity. Despite of all demands presented by the United Kingdom, 
 the willingness to compromise reflects a change of attitude of the British government. 


The final version of the draft of the EU Charter was adopted by the “Convention” on 2 
 October 2000 after some 10 months of deliberation and was presented to the European 
 Council in advance of its meeting in Biarritz on 13-14 October 2000.  
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