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                    As  mentioned  in  the  introduction,  economic  and  social  rights  are  at  the  core  of  the 
 welfare  state.  For  this  reason,  any  negative  impact  on  these  rights  will  irremediably 
 have a negative impact on the latter. In this regard, austerity is a deliberate political and 
 ideological  choice  that  is  having  an  unprecedented,  sustained,  unreasonable  and 
 disproportionate  impact  on  the  enjoyment  of  acquired  economic  and  social  rights  in 
 some  European  countries,  such  as  Ireland  and  Spain.  During  the  past  two  years  the 
 effects  of  this  impact  have  started  to  arise.  However,  it  will  still  take  some  time  to 
 measure the effects that this ongoing process will bring in the years to come. 


Economic and social rights have always been at the mercy of an ideological debate that 
 has biased their status, their normative structure and the way they have been regulated 
 and protected. This ideological bias has influenced how these rights are being protected 
 and affected by the crisis in Europe. 


The  ideological  debates  about  the  status  of  economic  and  social  rights  and  the  role  of 
 the state in this matter can be rooted in history, and they have not been overcome; there 
 has  only  been  a  change  of  scenario.  These  debates  were  firstly  held  between  a  liberal 
 bourgeoisie and a socialist working class, secondly, between the capitalist west and the 
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socialist east, and after that, between the supporters of neoliberalism and the supporters 
 of sustainable globalization.  


Traditionally,  the  supporters  of  market  fundamentalisms  and  the  neoliberal  doctrine 
 have  argued  for  the  prevalence  of  a  liberal  notion  of  rights,  associated  with  negative 
 freedoms and non-intervention of the state, arguing that civil and political rights were of 
 immediate  implementation,  justiciable  and  cost-free,  while  economic  and  social  rights 
 were  non-justiciable  and  of  progressive  implementation  because  they  require  positive 
 intervention  from  the  state.  They  have  also  defended  the  reduction  of  the  role  of  the 
 state, deregulation, privatization and free market globalization. In this context, after the 
 fall of the Berlin Wall, globalization spread neoliberalism and states were considered no 
 longer  capable  or  welcome  to  interfere  in  the  economic  sphere.  Since  then,  the  
 pre-eminence  of  neoliberalism  has  gradually  broken  the  balance  between  the  market  and 
 social  well-being.  This  process  has  culminated  in  the  current  crisis  which  has  shown 
 that free market  has  failed to  provide well-being and that it is  necessary  to  restore the 
 balance. 


Nevertheless,  globalization  has  also  been  important  for  the  universalization  of  human 
 rights and states have not lost all their authority due to this process. For instance, in the 
 first  place,  at  the  international  level  the  idea  that  human  rights  are  indivisible  and 
 interdependent  has  gained  strength.  Thus,  human  rights  are  considered  the  basis  for  a 
 sustainable  globalization and they  are an important  tool  for counteracting  the negative 
 effects  of  the  market.  In  the  second  place,  in  this  context,  states  can  exercise  their 
 sovereignty  to  decide  whether  they  want  to  implement  neoliberalism  or  to  promote  a 
 more sustainable economy that places the individual and human rights  at the centre of 
 the  decision-making  processes.  As  a  matter  of  fact,  states  exercise  their  sovereignty 
 when they make agreements with the EC, ECB and the IMF, and also when they ratify 
 international treaties such as the ICESCR.  


Therefore, in order to  restore the  balance between market  and well-being, states  could 
 and  should  exercise  their  sovereignty  to  counteract  neoliberalism.  Thus,  persons  and 
 human rights should be placed at the centre of any decision-making process in order to 
 advance  social  justice  and  overcome  the  ideological  bias  over  economic  and  social 
 rights.  


However, unfortunately  in  the current  crisis  neither human rights  nor individuals  have 
 been  placed  at  the  centre  of  the  decision-making  processes.  Furthermore,  austerity 
 measures  are  having  a  retrogressive  effect  on  the  enjoyment  of  economic  and  social 
 rights declared in the ICESCR, for the reason that they are dismantling the welfare state 
 and  lowering  the  levels  of  allowances.  In  this  context,  the  ESCR  Committee  has 
 highlighted that it is an obligation of the States Parties to the ICESCR to respect, protect 
 and  fulfil  their  obligations  also  in  times  of  economic  recession  and  it  has  manifested 
 concern over the impact of austerity.  


The Committee has stated that in spite of the margin of appreciation that states have to 
set  national  policies,  all  decisions  made  within  the  present  crisis  should  follow  four 
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requirements,  which  are  temporality,  necessity  and  proportionality,  non-discrimination 
 and protection of minimum core content. These requirements  are very much related to 
 the elements of the retrogression prohibition. According to this prohibition states should 
 avoid  any decision that implies a step back in  the level  of protection of  economic and 
 social  rights.  Any  measure  adopted  in  this  sense  should  be  considered  presumptively 
 invalid and the burden of proving compliance with the ICESCR will fall on the state.  


Moreover,  according  to  the  Committee  General  Comments,  any  retrogressive  measure 
 must  be  considered  prohibited  when  one  or  several  of  the  following  requirements 
 applies:  deliberate  choice,  careless  and  non-comprehensive  consideration  of  all 
 alternatives or unreasonable justification in the context of the full use of the maximum 
 available  resources,  non-participation  of  affected  groups,  direct  or  indirect 
 discrimination,  sustained  impact  on  the  realization  of  an  economic  or  social  right, 
 unreasonable  impact  on  the  enjoyment  of  an  acquired  economic  or  social  right, 
 deprivation  of  a  minimum  essential  level  of  the  enjoyment  of  an  economic  or  social 
 right and inexistence of an independent review of the measures at the national level. 


In Europe, since the late 2009 and early 2010, Member States, the EC, the ECB and the 
 IMF,  in  order  to  control  the  government  deficit,  have  prioritized  spending  cuts  over 
 other options.  Furthermore, austerity has  been presented as an irremediable alternative 
 to  overcome  the  crisis.  In  the  particular  cases  of  Ireland  and  Spain  austerity  has  been 
 presented  and  implemented  through  subsequent  austerity  programmes,  domestic  laws 
 and state budgets. Similar measures have been adopted in Greece and Portugal. For this 
 reason, the assertions or critiques that have been presented regarding austerity in each of 
 these countries could be applied to the others.  


As  has  been  highlighted  by  the  ESCR  Committee,  the  UN  Special  Rapporteur  on 
 extreme  poverty,  different  trade  unions  and  several  national  and  international  
 non-governmental organizations, austerity is having a negative impact on the enjoyment of 
 economic and social rights and there is a strong presumption that austerity measures can 
 be considered retrogressive measures.  


In the first place, as mentioned above, for three years austerity has been presented as a 
 necessity and it has been prioritized over other choices and alternatives. In fact, several 
 alternatives  to  austerity  that  could  increase  the  amount  of  available  resources  were 
 proposed,  and  there  are  serious  doubts  that  there  is  a  reasonable  justification  for  the 
 implementation of austerity measures. The mantra that has been repeated over and over 
 is that austerity was a necessary evil because “we have been living beyond our means” 


and  it  was  a  priority  to  bring  the  deficit  below  3%  of  the  GDP.  But  on  the  contrary, 
 austerity is a deliberate ideological choice that is strengthening neoliberal economy and 
 weakening the welfare state.  


In the second place, austerity measures have been adopted without the participation of 
the  affected  groups  and  no  human  rights-based  approach  to  the  economic  reform  has 
been  implemented  so  far.  In  fact,  none  of  the  mentioned  programmes  analyses  the 
structural causes of the crisis or the effects that austerity is having and will have on the 
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enjoyment of economic and social rights. None of them clarifies how the level of 
 well-being  and  enjoyment  of  economic  and  social  rights  would  be  re-established  in  the 
 future, and the more severe cuts are not of temporal character. Thus, austerity measures 
 have been adopted without taking into account procedural or substantive human rights 
 principles  such  as  transparency,  accountability,  non-discrimination  and  primacy  of 
 human rights.  


In  the  third  place,  different  austerity  measures  implemented  in  Greece,  Portugal  and 
 Spain were declared contrary to economic and social rights or unconstitutional. The UN 
 Special  Rapporteur  on  extreme  poverty  declared  that  the  Irish  Government  should  
 re-evaluate the budgetary adjustments. Two reports published by the EESC evidenced that 
 austerity  is  not  creating  economic  growth  either  in  Spain  or  Ireland.  The  Platform  of 
 European Social NGOs criticized that the welfare state is being weakened.  


Finally,  several  relevant  organizations  and  trade  unions,  the  Committee  and  the  UN 
 Special  Rapporteur  on  extreme  poverty  have  emphasized  that  austerity  is  having  a 
 sustained  negative  impact  on  the  enjoyment  of  acquired  economic  and  social  rights. 


Thus,  the  levels  of  enjoyment  of  rights,  such  as  an  adequate  standard  of  living, 
 education, health and social security, have been reduced as a result of austerity. Poverty 
 is growing in Spain and Ireland. In Spain, the right to health of illegal immigrants has 
 been  curtailed,  cuts  in  social  protection  have  curtailed  assistance  and  allowances  for 
 dependent persons and tuition fees are jeopardizing access to university. In Ireland, cuts 
 in  the  social  protection  budget  have  undermined  access  to  assistance  to  vulnerable 
 groups.  


Furthermore,  due  to  austerity,  inequality  is  growing  between  regions  and  individuals. 


For instance, firstly, in the Spanish autonomous communities disparities in the quality, 
 accessibility  and  availability  of  public  social  services  and  goods  are  increasing.  The 
 same phenomenon is occurring between European countries. Secondly, the gap between 
 rich  and  poor  is  widening.  What  is  more,  austerity  is  disproportionally  affecting 
 vulnerable  groups.  Moreover,  these  groups  are  also  being  affected  by  severe  funding 
 cuts to human rights institutions and NGOs that provide them protection and assistance. 


This  growing  inequality  and  the  disproportionate  impact  that  austerity  is  having  on 
 vulnerable groups can be considered a breach of the prohibition of discrimination.  


Therefore,  while  austerity  is  affecting  several  economic  and  social  rights,  it  is  at  the 
 same  time  undermining  the  equalizing  and  levelling  role  of  public  spending,  in  a 
 context  of  high  unemployment,  numerous  forced  evictions,  rises  in  indirect  and  direct 
 taxes, cuts in welfare payments, a decline in the real value of pensions, wage reductions, 
 elimination of allowances, privatization of public services and so on. What is more, this 
 entire process  has  taken place in  no more than  three  years.  In this  context, austerity is 
 contributing to an accelerating dismantling of the welfare state.  


The  impact  that  austerity  is  having  on  the  life  of  ordinary  people  has  generated  a 
significant  social  mobilization.  In  fact,  all  the  political  parties  who  were  in  power  in 
Ireland,  Spain,  Greece,  Portugal  and  Italy  have  been  defeated  in  general  elections. 
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Meanwhile new social movements, which are another form of democratic and political 
 participation, have arisen demanding the maintenance of their rights and the social state. 


The democratic results mentioned and the social protest put forward the existence of a 
 growing gap between individuals and institutions and the need to assess accountability. 


However,  neither  the  changes  of  government  nor  the  social  claims  have  had  any 
 significant impact on economic policies. This situation combined with a relatively weak 
 legal protection of economic and social rights in Europe suggest that there is a need to 
 reinforce  protection  mechanisms  in  order  to  assess  accountability  and  protect  the 
 welfare state.  


Firstly, it  is  necessary  to reinforce  the right  to  substantive participation. The results  of 
 democratic  elections  and  social  claims  should  have  an  impact  on  the  decision-making 
 processes.  Individuals,  through  democratic  processes,  should  have  the  chance  to 
 influence  the  decisions  made  by  the  governments,  the  IMF,  the  EC  or  the  ECB. 


Therefore, in order to assess accountability it is important to reinforce democracy and to 
 reinforce the participation of individuals in public affairs. 


Secondly, economic and social rights should have equal status and hence equal level of 
 protection with those of civil and political rights. Since the beginning of the crisis, at the 
 EU  level,  the  EU  Charter  has  been  given  legally  binding  force  and  it  has  been 
 established that the EU will accede to the ECHR. However, to reinforce the protection 
 of  economic  and  social  rights  other  measures  are  also  desirable,  for  instance,  the 
 accession  of  the  EU  to  the  Revised  ESC  and  the  declaration  that  economic  and  social 
 rights proclaimed in the EU Charter are justiciable and substantive rights. At the level of 
 the Council of Europe, Ireland should allow national NGOs to lodge complaints under 
 the  CCP  and  Spain  should  ratify  the  Revised  ESC  and  the  CCP.  Moreover,  following 
 the example of the Optional Protocol, the CCP should be amended to include a system 
 of individual complaints or a new protocol on individual  complaints procedure should 
 be  adopted.  At  the  national  level,  in  Ireland  and  Spain  it  would  be  desirable  that 
 economic and social rights were declared justiciable rights.  


It  is  clear  that  strengthening  the  protection  of  economic  and  social  rights  would  not 
 solve  the  economic  crisis.  However,  in  the  first  place,  it  would  be  a  step  towards  the 
 progressive full realization of economic and social rights and the effective enforcement 
 of the indivisibility principle. Secondly, if these rights are only declared as principles, it 
 can  easily  be  argued  that  the  obligation  to  respect,  protect  and  fulfil  them  is  a  mere 
 promise  or  an  act  of  charity  but  not  a  legal  obligation  or  the  fulfilment  of  a  right. 


Thirdly,  it  would  also  be  an  important  step  to  fill  the  gap  between  the  current  social 
 claims and the law. Fourthly, it could represent a shift in the current policies towards a 
 social  Europe,  owing  to  the  fact  that  laws  are  the  echo  of  a  political  will  and  the 
 reflection of social demand. 


In conclusion, austerity is having a severe retrogressive impact on economic and social 
rights  and  so  also  on  the  core  of  the  European  identity  which  is  the  welfare  state.  For 
this reason it is urgent and necessary to reinforce the protection mechanisms. 
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