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                    1.1 Economic and social rights in the context of austerity 


Economic, social and cultural rights are at the core of the welfare or social state, which 
 is  the  pillar  of  a  social  and  democratic  European  Union  (hereinafter  the  EU).  The 
 welfare state or social state is a step forward from formal equality to material equality.1
 The achievement of material equality requires an active role of the state as the guarantor 
 of  rights.  Thus  the  state  becomes  a  “manager”  that  has  to  provide  adequate  public 
 services such as health care, social benefits, education, housing and employment, with 
 the aim of reducing inequalities.2 The enjoyment and fulfilment of these public services 
 provides stability, increases democracy and promotes solidarity. 


The economic crisis that started in 2008 has affected Europe and other countries in the 
 world  in  different ways.  In Europe, one of the political  choices  that  has  been made  to 
 counteract  the  effects  of  the  economic  crisis  is  the  implementation  of  austerity 
 measures,  which  are  having  a  serious  impact  on  economic  and  social  rights  and 
 therefore on the life of many ordinary persons.3 The challenge of this thesis will be to 
 determine  if  austerity  measures  may  lead  to  an  accelerating  dismantling  of  social  and 
 economic rights and how these rights should be protected. Therefore the main question 
 is: what impact is austerity having on economic and social rights?  


From  the  beginning,  economic  and  social  rights  have  always  been  at  the  centre  of  an 
 ideological debate. For this reason, two different international covenants were drafted in 
 1966,  the  European  Convention  on  Human  Rights  (hereinafter  the  ECHR)  does  not 
 contain economic and social rights and under the Charter of Fundamental Rights of the 
 European Union of 2000 (hereinafter the EU Charter) it is not clear which economic and 
 social  rights  are  considered  as  rights  and  which  as  principles.4  Although  the  Vienna 
 World Conference on Human Rights in 1993 provided the opportunity to overcome this 
 historical  disagreement,  the  ideological  debate  has  not  ended.  On  the  contrary,  it  has 
 resurged  strongly  due  to  austerity.  Accordingly,  some  knowledge  of  the  historical 
 background  is  needed  in  order  to  understand  why  the  crisis  is  currently  affecting 
 economic  and  social  rights  more  than  civil  and  political  rights.  Regarding  this,  it  is 
 impossible not to mention the closing of Greek public television and radio on 11 June 


       


1 De Miguel Bárcena, 2011, p. 126. 


2 Kelly, 2007, pp. 285–286: “The premise of the welfare state — the sprawling network of programs for 
 transferring wealth from taxpayers to  recipients — is that the world does owe us a living. If someone is 
 unable or unwilling to support himself, the government will provide food stamps, housing subsides, and 
 possibly cash assistance as well […] The welfare state […] rests on an idea. The thinkers and activist who 
 built it insisted that the social provision of goods be treated as a right possessed by all people as citizens, 
 rather than as an act of charity of noblesse oblige, a gift from some to others”. 


3  Since  governments  started  introducing  austerity  programmes  there  have  been  more  than  “10,000 
 additional suicides and up to a million extra cases of depression” across Europe and the United States, see 
 Henley, 2013, p. 2. Also see interview with David Stuckler by Bayo, 2013.  


4 See Piris, 2010, p. 154. 
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2013  —  a  day  to  keep  in  mind.5  The  question  is,  then,  to  what  extent  the  ideological 
 debate  has  had a biased effect  on the status  of economic and social  rights,  influencing 
 their current situation in Europe. 


The implementation of austerity measures has been the main political option in dealing 
 with  the  existing  crisis  in  Europe,  although  not  without  controversy  and  criticism.  In 
 fact,  Arirang  G.  Pillay,  the  Chairperson  of  the  Committee  on  Economic,  Social  and 
 Cultural  Rights  (hereinafter  ESCR  Committee  or  the  Committee)  on  behalf  of  the 
 Committee wrote an open letter to all the States Parties to the International Covenant on 
 Economic,  Social  and  Cultural  Rights  (hereinafter  the  ICESCR)  manifesting  the 
 Committee’s concern with the negative effects that the austerity measures are having on 
 economic and social  rights  protected by  the  ICESCR. She has  referred to the fact  that 
 many States Parties have adopted austerity programmes and has emphasized that these 
 measures cannot cause any retrogression in the enjoyment of these rights and that States 
 Parties should comply with their obligations to respect, fulfil and protect economic and 
 social rights even in times of economic recession.6  


As has been established by the ESCR Committee, the States Parties to the ICESCR are 
 legally  obligated  to  achieve  the  progressive  implementation  of  economic  and  social 
 rights.  However,  according  to  the  data  provided  by  various  relevant  trade  unions, 
 INGOs and NGOs, economic and social rights are being seriously affected by austerity 
 measures.  The  Committee  statement  and  the  data  provided  generate  two  interrelated 
 questions:  to  what  extent  are  the  austerity  measures  dismantling  the  welfare  state  and 
 lowering  the  levels  of  allowances  and  to  what  extent  can  the  austerity  measures  be 
 considered retrogressive measures prohibited by the Committee? 


Austerity is also affecting social and political stability and creating the need to demand 
 accountability.  While  the  European  governments  that  more  drastically  applied  these 
 measures  have  been  defeated,  a  new  social  movement  demanding  the  maintenance  of 
 public  services  and  social  rights,  one  that  uses  human  rights  language,  has  emerged. 


Social protests, demonstrations and strikes are becoming a regular practice and there is a 
 growing gap between individuals and institutions. 


In the current scenario, it is important to demand equal protection for civil and political 
 rights  and  for  economic  and  social  rights.  At  the  European  level,  the  ECHR  does  not 
 contain economic and social rights and the EU Charter does not give them all the status 
 of  rights.  The  same  situation  can  be  found  at  the  national  level.  For  example,  in  the 
 Spanish  and  Irish  Constitutions,  with  the  exception  of  the  right  to  education,  no  other 
        


5  In  Spain  the  “austerity  package”  intended  to  introduce  court  feeds  that  might  affect  equal  access  to 
 justice.  See  Ragucci,  2013,  interview  with  the  judge  Carlos  Preciado  member  of  the  association  Jueces 
 para la Democracia (Judges for democracy), who also explains how the Spanish Government is going to 
 adopt measures that will affect judicial independence. Furthermore, to repress the protest against austerity 
 the Spanish Government is drafting a set of modifications for the Criminal Code that will impact the right 
 to hold opinions  without interference or right to peaceful assembly. See Díez, 2013 and Díez and Sáez, 
 2013. Also see Centre for Economic and Social Rights (CESR), 2009, pp. 2–3. 


6 Letter by the Chairperson of the Committee on austerity measures, 2012, pp. 1–2. 
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economic  and  social  right  is  considered  more  than  a  principle.7  Accordingly,  how  can 
 accountability  be  sought?  Should  the  legal  instruments  mentioned  be  amended  to 
 provide social and economic rights and civil and political rights an equal status? Could 
 a  declaration  of  justiciability  of  social  rights  fill  part  of  the  existing  gap  between 
 citizens’ claims and the law? 


1.2 Methodology and thesis structure 


The  main  international,  regional  and  national  legal  instruments  will  be  compared 
 through  a  vertical  approach.  Primary  and  secondary  sources  of  legal  information 
 obtained through library research, such as official sources significant to the topic, case 
 law,  advisory  opinions  and  general  comments  and  recommendations  of  judicial  and 
 treaty bodies will be used. In order to assess how economic and social rights are being 
 affected,  the  research  methodology  also  requires  collecting  and  analysing  related  data 
 contained  in  reports  published  by  the  UN,  governmental  institutions,  INGOs,  NGOs, 
 trade  unions,  associations,  and  other  sources  that  may  be  important  for  the  research. 


Moreover,  appropriate  published  sources,  journal  articles,  websites,  newspapers  and 
 other  pertinent  open  secondary  sources  will  also  be  used.  All  these  sources  of 
 information  will  be  examined  from  a  horizontal  approach,  using  Ireland  and  Spain  as 
 case studies. Furthermore, interviews aimed at obtaining additional related information 
 have been conducted. 


Chapter  2  is  dedicated  to  establishing  the  background  needed  for  better  understanding 
 the subsequent chapters explaining the ideological bias that led to the establishment of 
 two sets  of rights  and to the causes of the current  crisis.  Chapter 3  assesses  the States 
 Parties’ responsibilities under the ICESCR, paying particular attention to the prohibition 
 of retrogression. Chapter 4 will primarily assess how, when and why austerity measures 
 have  been  implemented,  while  chapter  5  will  evaluate  the  impact  of  austerity  on 
 economic  and  social  rights.  The  main  aim  of  these  two  chapters  will  be  to  determine 
 whether these decisions are in compliance with the prohibition of retrogression. Finally, 
 chapter  6  will  examine  the  social  response  against  austerity,  suggesting  the  need  to 
 reinforce the existing protecting mechanisms in order to better seek accountability.  


       


7 See concluding observations of the Committee on Spain, 2012, p. 2, paragraph 6. 
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