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In Finland, the discussion surrounding the historical land rights of the indigenous 
 Saami and the possible ratification of International Labour Organization (ILO) Con-
 vention No. 169, concerning the rights of indigenous peoples, has been debated for 
 a long time. This academic study uses practical examples in evaluating its potential 
 ratification and the possible effects that this could have on, for example, persons prac-
 ticing traditional livelihoods in northern areas. To date, 22 countries, most of which 
 are located in Latin and South America, have ratified the Convention.


This dissertation, a study in the fields of international law and international rela-
 tions, focuses on indigenous peoples and their special rights to land. As an interdisci-
 plinary study, it adopts a comparative perspective in examining ILO Convention No. 


169 with regard to the Nordic countries – especially Finland, Sweden and Norway. 


Particular importance has been placed on evaluating the reporting processes related 
 to the Convention’s ratification. These reports are examined by the Committee of 
 Experts in the ILO (CEACR) and, thus, mostly represent interesting and valuable 
 Latin American examples.


Although ILO Convention No. 169 deals with a variety of indigenous peoples’ 
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 dissertation primarily focuses on Articles 13-19 regarding rights to land. These articles, 
 especially Article 14, have have been a central obstacle for both states considering 
 ratification, as well as states that have already ratified the Convention. Article 14 re-
 quires states to “recognise the ownership and possession of the peoples concerned over 
 the lands which they traditionally occupy.” Two themes arise within the context of 
 this study: the first theme examines the land rights articles of ILO Convention No. 


169, while the second theme concentrates on the subjects, or beneficiaries, of those 
rights.  These are placed within the broader theoretical context of the study through 
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Tutkimuksen taustalla on Suomessa pitkään käyty keskustelu toisaalta Lapin historial-
 lisista  maaoikeuksista ja toisaalta  Kansainvälisen Työjärjestön (ILO) alkuperäiskansoja 
 koskevan sopimuksen No. 169 ratifioinnista. Tutkimuksessa tarkastellaan käytännön 
 esimerkkien kautta, mitä mahdollinen ratifiointi voisi tarkoittaa Pohjoismaissa esi-
 merkiksi perinteisten elinkeinojen, kuten poronhoidon kannalta. 


Tutkimus on poikkitieteinen ja kuuluu sekä kansainvälisten suhteiden että kan-
 sainvälisen oikeuden piiriin. Se tuottaa uutta ja ajankohtaista tietoa alkuperäiskan-
 sojen maa- ja vesioikeuksiin liittyvistä poliittisista ja oikeudellisista ulottuvuuksista, 
 tarkastelee kriittisesti perinteistä valtiosuvereniteettia, valtiosopimusten sitovuutta ja 
 noudattamista, sekä sitä poliittista areenaa, jossa valta, taloudellinen hyöty ja vetoa-
 minen esim. ihmisoikeuksiin näyttelevät suurta roolia.


Tutkimus muodostuu johdantoluvusta sekä viidestä erikseen julkaistusta artikkelista, 
 jotka tarkastelevat ILO-sopimuksen No. 169 ratifiointi- ja implementointiongelmia 
 kolmessa Pohjoismaassa: Norjassa, Ruotsissa ja Suomessa. Tutkimus valottaa ILO-
 sopimukseen liittyviä ongelmia jo ratifioineissa Latinalaisen Amerikan maissa lähinnä 
 sopimukseen liittyvän raportointimenettelyn kautta. ILOn asiantuntijakomitealle 
 (CEACR) tapahtuvan raportoinnin myötä valtiot sitoutuvat noudattamaan sopi-
 muksen sisältöä sekä lainsäädännössä että käytännön tasolla. Vaikka sopimus säätelee 
 alkuperäiskansojen oikeuksista monilla elämän eri alueilla, tässä tutkimuksessa on 
 keskitytty erityisesti maaoikeuksista sääteleviin artikloihin, sekä näiden oikeuksien 
 subjekteihin.


Tutkimus näkee alkuperäiskansat aktiivisina poliittisina toimijoina valtioiden 
rinnalla ja tarkastelee tätä toimijuutta tekijänä, joka vaikuttaa maa- ja vesioikeuksista 
käytävään keskusteluun. ILO-sopimuksen No. 169 on ratifioinut vain 22 valtiota, 
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sopimuksen ratifioineet, Suomessa ja Ruotsissa harkitaan sitä. Suurimpana ongelma-
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Kansainvälisen oikeuden ja kansainvälisten suhteiden tieteenaloilla on hyvin vä-
 hän tutkittu sitä, mitä kansainväliset sopimukset voimaanastuttuaan todellisuudessa 
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Sopimus pyrkii joustavuudellaan ottamaan huomioon kunkin maan erityisolosuhteet, 
 mutta tarkkaa tietoa ei ole siitä, mitkä ovat ne tosiasialliset velvoitteet, joihin valtio 
 sitoutuu sopimusta ratifioidessaan. Tutkimuksessa asiaa on pyritty selvittämään arvioi-
 malla niitä ILO:n kannanottoja, jotka liittyvät sopimuksen jo ratifioineiden valtioiden 
 täytäntöönpanoprosesseihin. 


Tutkimuksen painopisteessä ovat erityisesti Arktiset alkuperäiskansat, jotka ovat 
 nousseet poliittisesti aktiivisiksi maa- ja vesioikeuksiin liittyvissä kysymyksissä. Laa-
 jemmin asia voidaan ymmärtää huolena ympäristöstä ja sen muuttumiseen liittyvistä 
 tekijöistä. Poliittisessa päätöksenteossa sivuun jäävät kuitenkin valitettavan usein 
 tavalliset, perinteisiä elinkeinoja harjoittavat ihmiset, joille oikeudet maihin ja vesiin 
 ovat pitkälti mahdollisuus selviytyä ja erityisesti siirtää perinteitä tuleville sukupolville.  


Tutkimus tarkastelee ILO-sopimuksen No. 169 tuomia mahdollisuuksia kriittisesti 
 ja arvioi sen merkitystä alkuperäiskansojen maaoikeuksien tosiasiallisena turvaajana.
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(11)Kulnasatz niråsam ägas joå audas jordee såde
 Nurte våta vålges skåde


Abeide kockit laidiede
 Fauruogåidhe sadiede
 Ällå momiaiat kuckan Kaigavarre


Patzå buårest Källuejaur tuuni
 Måde påti millasam
 Kaigavånaide vaiedin.


Kulnasatz, pieni poroseni, 
 meidän on kiirehtiminen ja nopeasti  


matkaa tekeminen eteenpäin.


Suot ovat suuria aapoja, niin että laulumme loppuvat.  


Älä estä meitä Kaigavaara, hyvästi sinulle, Kelujärvi.  


Paljon ajatuksia nousee mieleeni ajaessani Kaigavuomaa pitkin. 


Poroseni, rientäkäämme nopeammin, niin suoritamme työmme 
 pikemmin ja saavumme sinne, mihin aioimme.


This poem or joik was first published in 1673 by Johannes Schef-
 ferus in his book, Lapponia. The joik was given to him by a Lapp 
 boy called Olaus Sirma from Orajärvi, Kemi Lappland.The joik 
 was usually sung in winter time when being pulled by a reindeer. 


The joik later became a popular Christmas song.
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(21)Part I contains an introduction to the thesis. It presents the theoretical framework, objec-
 tives and methodological issues, as well as an overview of the relevant political and legal 
 research, in the respective fields, with respect to ILO Convention No. 169 and indigenous 
 peoples land rights. The objective of this thesis is twofold. The first, in brief, aims to 
 analyse the effects of the ratification of ILO Convention No. 169 on domestic legal and 
 political practices. The second compares the situation in Finland to that in other countries. 


Part I of the thesis introduces the theoretical framework underpinning the study, which 
 reflects the approaches of the two disciplines used in this thesis: international relations 
 and international law. The theoretical background is necessary in order to provide a better 
 understanding of and background to the complex issues related to indigenous peoples’ 


rights to land. Among other things, traditional state sovereignty might be challenged by 
 indigenous peoples’ demands for greater self-determination over their traditional terri-
 tories. It is also important to highlight the dichotomy between the subjects and objects 
 of international law, a distinction which becomes highly relevant in the context of ILO 
 Convention No. 169 when determining the beneficiaries of the land rights articles of the 
 Convention. This is a multidimensional question touching upon very delicate issues, such 
 as land as the foundation for the identity of many indigenous peoples. 



1.1 Introduction 


For thousands of years, the indigenous Saami have lived in the area that is now known 
 as Norway, Sweden, Finland, and Kola - Russia and which has been claimed by the 
 respective states. It is widely recognised that the Saami in Sweden-Finland had a right 
 to their land and water that was comparable to ownership.1 They inhabited an area 
 called “Lapland” and were called “Lapps” by others.2 In 1673 and 1695, King Carl XI 
 promulgated the Settlement Bill of Lapland, which allowed other people to cross the 
 border of Lapland3 to settle there. This was the beginning of colonisation, assimilation 
 and integration. It was also the beginning of several conflicts of interests that have 


1   See the article forming part of this study: Joona Tanja and Joona Juha: The Historical Basis of Saami Land Rights in 
 Finland and the Application of ILO Convention No. 169, published in the Yearbook of Polar Law, Volume 3, 2011.


2   Indigenous peoples of Northern Fennoscandia were previously called Lapps. Lapp is an old exonym, a name used by 
 others.  Historically, it is closely associated with the term Lapland (Lapponia in Latin) used to refer to the area. See more ibid.


3   The historical area of Lapland was separated by the Lappland border from the area around the Gulf of Bothnia. 


Historical Lappland was administratively divided into six separate areas: Ångermanland, Ume, Pite, Lule, Torne and Kemi 
Laplands. These were in turn divided into Lapp villages, which were further subdivided between clans and families into 
inherited lands, later known as Lapp tax lands. See more ibid.



(22)since arisen between the different parties. Over the years – from the mid-17th century 
 until late into the 20th century – the state actively encouraged settlers, as well as others, 
 to cultivate areas that the Saami previously had exclusive use of for reindeer herding, 
 fishing, and hunting. This led to competition for land and subsequent conflicts.4
 Over 300 years later, the Nordic States have initiated the reconciliation process with 
 relatively small steps. The process began in the 1970s with United Nations’ studies 
 and reports on the rights of indigenous peoples and the drafting of a declaration in 
 the mid-1980s (UNDRIP). The revision of ILO Convention No. 107, at the end of 
 the 1980s, led to the establishment of an international convention, ILO Convention 
 No. 169, concerning the rights of indigenous peoples.5 It should, however, be pointed 
 out that for most of the peoples, reconciliation has come too late. With the help of the 
 Lutheran church, the state has actively rooted out these peoples’ languages, cultural 
 heritage, livelihoods, land and water, as well as their most important quality, their 
 identity. An additional and important step forward has been the Draft Nordic Saami 
 Convention. This is a proposed international agreement among Norway, Sweden, and 
 Finland that would recognise Saami rights to self-determination as a distinct people, 
 as well as the authority of the national Saami Parliaments, without infringing on the 
 sovereign rights of the three signatory states.6 Thus far, the negotiations have only 
 slowly progressed and it remains to be seen how things will evolve. 


Indigenous peoples’ right to their traditionally occupied lands and water areas, as 
 well as other natural resources, is an important and controversial issue in contemporary 
 international politics and law. There is a delicate balance between the sovereignty and 
 territorial integrity of states, on the one hand, and the promotion and protection of 
 minority culture and identity, on the other. The Nordic countries, especially Nor-
 way, Sweden and Finland, have faced a situation where traditional state sovereignty 
 and indigenous peoples’ demands for greater self-determination have compelled the 
 states to investigate and clarify issues related to land rights. The debate on indigenous 
 ownership of northern lands appears to be an inexhaustible topic with an endless 
 number and variety of legal and political pro and con arguments. Over the years, 
 these arguments have become mixed in many ways and the crucial starting point is 
 now difficult to trace. 


4   See SOU 1999:25, Samerna – ett ursprungsfolk i Sverige, Frågan om Sveriges anslutning till ILO:s konvention nr 
 169. Betänkande av Utredningen om ILO:s konvention nr 169. Stockholm 1999, 23-33.


5   ILO Convention No. 169 from 1989 concerning Indigenous and Tribal Peoples in Independent Countries. Place: 


Geneva, Session of the Conference: 76, Date of adoption: 27 June 1989. Came into force 5th of September 1991. Here-
 inafter ILO Convention No. 169 or Convention No. 169.


6   See more for example: Mattias Åhrén, Martin Scheinin, John B. Henriksen. The Nordic Sami Convention: Interna-
tional Human Rights, Self-Determination and other Central ProvisionsGáldu Čála – Journal of Indigenous Peoples Rights 
N o. 3/2007.



(23)This academic dissertation, titled ”ILO Convention No. 169 in a Nordic Context 
 with Comparative Analysis: An Interdisciplinary Approach”, represents a study in 
 the fields of international law (IL) and international relations (IR) with a focus on 
 indigenous peoples and their special rights to land. This interdisciplinary study adopts 
 a comparative perspective in regard to the most important convention dedicated to 
 indigenous peoples, International Labour Organization Convention (ILO) No. 169 
 concerning the rights of Indigenous peoples (hereinafter ILO Convention No.169, 
 or Convention No. 169). The Convention has been ratified by 22 countries,7  of 
 which two – Norway and Denmark – are Nordic countries. Sweden and Finland 
 are currently considering ratification. However, the main obstacles are related to 
 the land rights articles of the instrument; Article 14 requires states to recognise the 
 rights of ownership and possession of the peoples concerned to their traditionally oc-
 cupied lands.8


Globally, Norway was the first country to ratify ILO Convention No. 169; it did so 
 in 1990. In conjunction with the ratification, the Norwegian Government’s assessment 
 was that the Saami usufructuary right to land in Norway, applicable at the time, satis-
 fied the conditions of the Convention. Later, the Samerettsutvalget, the Royal Sámi 
 Rights Commission, appointed by the Norwegian Government, came to a different 
 conclusion. In 2005, a Finnmark Act was approved by the Stortinget (Norwegian 
 Parliament), which reorganised the land rights situation in Finnmark county.9 The 
 arrangement has prompted a wide variety of feedback and the issue (ownership) does 
 not appear to have been finally resolved in Norway.10


As in Finland, in the recent past, the Governments of Sweden have expressed a desire 
 to be able to ratify ILO Convention No. 169, which is a matter of some importance 
 for the country’s indigenous peoples. Sweden, like Finland, has a long tradition of 
 commitment to weak, disadvantaged groups and has acceded to all key international 
 treaties, which seek to protect minority groups. In international terms, respect for the 
 traditional ways of life of the indigenous peoples of the world has grown in recent 
 years. It is clear that the Saami, located within these countries, should be given the 
 opportunity to develop within the framework of their own culture. The Swedish Saami 
 urge Sweden’s ratification and have, in highly unfavourable terms, pointed out the 
 injustice of a system in which they do not have full control over their own hunting 


7   Others: Argentina 2000, Bolivia 1991, Brazil 2002, Colombia 1991, Chile 2008, Costa Rica 1993, Dominica 2002, 
 Ecuador 1998, Fiji 1998, Guatemala 1996, Honduras 1995, Mexico 1990, Netherlands 1998, Paraguay 1993, Peru 1994, 
 Bolivarian republic of Venezuela 2002, Nepal 2007 and Spain 2007, Central African Republic 2010, Nicaragua 2010.


8  ILO Convention No. 169, Article 14.


9  See more on the Finnmark Act, access at  www.finnmarksloven.no, Justis og Politidepartement i Norge. Accessed 
 11.4.2011.


10   See more  Ström-Bull Kirsti, Historisk fremstilling av retten til fiske i havet utenfor Finnmark, NOU 2008; Ström-Bull 
Kirsti, Finnmarksloven - Finnmarkseiendommen og kartlegging av rettigheter i Finnmark, Lov og Rett 2007.



(24)and fishing rights. In the late 1990s, the Swedish Rapporteur Sven Heurgren arrived 
 at the conclusion that the strong protection under law, in regard to reindeer herding 
 and use of land, would satisfy the minimum conditions of the land rights articles of 
 Convention No. 169.11 However, the Swedish state has recently not proceeded with 
 the ratification process. 


A major trend in contemporary political systems is the proliferation of different kinds 
 of governance structures that recognise the unique position of indigenous peoples. The 
 trend has brought a diversity of new agreements and institutions. Indigenous peoples 
 worldwide are fighting for land and self-determination rights, which culminated in 
 the adoption of the first truly universal legally relevant instrument focusing on in-
 digenous peoples and their self-determination, the UN Declaration on the Rights of 
 Indigenous Peoples (UNDRIP).12 Indigenous peoples’ aim is to regulate their affairs in 
 their own way in order to survive as culturally distinct peoples, mostly within nation 
 states. Fundamental questions arise concerning the limits of state sovereignty and the 
 content of the highly and emotionally debated indigenous right to self-determination. 


The thesis presents different structural models for land management, especially in 
 Latin America. The comparison to Nordic situations is considered valuable because 
 of the difference between the approaches. In some areas, legal titles to land have, to a 
 large extent, been secured and, now, the major challenge is the defence and manage-
 ment of those territories. In other places, the legal recognition of territories, or other 
 forms of protection, is still far from being a reality. However, the objectives remain 
 the same and the recognition of indigenous peoples’ rights to their land and resources 
 is considered to be a fundamental global responsibility when it comes to safeguarding 
 cultural diversity and the right and possibility of all peoples to determine their own 
 future.


At times, the study refers to the Draft Nordic Saami Convention13, as it poses chal-
 lenges to nation states that are similar to those encountered in the implementation 
 of ILO Convention No. 169. The Draft mainly is referred to in situations related to 
 the issue of the subject of rights, which is covered by Article 4. The issue is crucial 
 as it is the basis for other rights within the Draft. The same question - Who actually 
 has these rights? - may also be asked in regard to ILO Convention No. 169. The 


11  SOU 1999:25, Samerna – ett ursprungsfolk i Sverige, Frågan om Sveriges anslutning till ILO:s konvention nr 169. 


Betänkande av Utredningen om ILO:s konvention nr 169. Stockholm 1999.


12   Adopted by General Assembly Resolution 61/295 on 13 September 2007. http://www.un.org/esa/socdev/unpfii/en/


drip.html  Accessed 16.5.2011.


13   The Draft Nordic Saami Convention is a Convention submitted by an expert Committee to the Nordic Governments 
 and the Saami Parliaments in October 2005, the text in English can be found at: http://www.regjeringen.no/upload/BLD/


Nordic%20Sami%20Convention.pdf , Accessed 1.3.2011. See more: Koivurova Timo, “The Draft Nordic Saami Conven-
tion: Nations Working Together”  International Community Law Review 3 (2008): 279-293; Åhren Mattias, Scheinin 
Martin, Henriksen John B., “The Nordic Saami Convention: International Human Rights, Self-determination, and other 
Central Provisions” Galdu Cala: Journal of Indigenous Peoples Rights (2007).



(25)answer is, by no means, a simple one and will be analysed in more detail in the fol-
 lowing chapters.


This introduction sets out to clarify certain concepts, despite further clarification 
 below and in the individual articles. However, several issues must be mentioned in 
 regard to terminology. The relationship between IL and IR is rather carefully examined 
 in order to provide the reader with a better understanding of this relationship and 
 how it actually affects the language in which indigenous peoples’ rights have been 
 articulated in legal and political spheres. However, it is impossible to write on such 
 subjects without running into the serious risk of offending peoples. Language has 
 become a minefield of conflicting use and interpretations. There are few, if any, terms 
 that may be comfortably use. The content of the concepts that I have chosen to apply 
 in this study is explained and only describes my outlook. Different interpretations 
 may also exist as well. 


1.1.1  Human Rights and ILO Convention No. 169


Human rights are “rights and freedoms to which all humans are entitled.” Proponents of 
 the concept usually assert that everyone is endowed with certain entitlements merely 
 as a result of being human.14 Human rights are, thus, conceived in a universalist and 
 egalitarian manner. Such entitlements may exist as shared norms of actual human 
 moralities, as justified moral norms or natural rights supported by strong reasons, or 
 as legal rights either at a national level or within international law.15 However, there 
 is no consensus as to the precise nature of what should or should not be regarded as a 
 human right in the preceding sense. The abstract concept of human rights has, thus, 
 been a subject of intense philosophical debate and criticism.16


The human rights movement has it roots in the aftermath of the Second World 
 War. Initially developing as a discussion, the Universal Declaration of Human Rights 
 was subsequently adopted on December 10th, 1948. The preamble of the Declaration 
 emphasises that the “recognition of the inherent dignity and of the equal and inalien-
 able rights of all members of the human family is the foundation of freedom, justice 
 and peace in the world.”17 Moreover, in contrast to most international regimes, hu-
 man right regimes are primarily not designed to regulate policies arising from societal 
 interactions across borders, but to hold governments accountable for purely internal 
 activities. According to Moravcsik, in contrast to most international regimes, human 


14   Feldman, David. Civil Liberties & Human Rights in England and Wales. Oxford University Press, 2002, 5. 


15  Nickel, James. “Human Rights”. In trse, Edward N.. The Stanford Encyclopedia of Philosophy. http://plato.stanford.


edu/archives/spr2009/entries/rights-human/, 2009.


16   ibid.


17 http://www.un.org/en/documents/udhr/



(26)rights regimes are generally not enforced by interstate action. Instead, such regimes lie 
 in their empowerment of individual citizens to bring suit to challenge the domestic 
 activities of their own government.18


In recent years, international bodies that have been mandated with the protection 
 of human rights -- the UN Committee on the Elimination of Racial Discrimination 
 (CERD), the UN Human Rights Committee (HRC), the International Labour Or-
 ganization’s Committee of Experts (CEACR) and the Inter-American Commission on 
 Human Rights (IACHR) -- have paid particular attention to indigenous peoples rights. 


These bodies have contributed to the progressive development of indigenous rights 
 by interpreting the general application of human rights instruments in a manner that 
 accounts for and protect the collective rights of indigenous peoples.19Even the African 
 Commission on Human and Peoples’ Rights (ACHPR), by far the weakest human 
 rights body, began addressing indigenous peoples’ rights by taking the important step 
 of establishing a working group on indigenous peoples in Africa.20


According to Mackay, indigenous peoples throughout the world are suffering 
 the serious abuse of their human rights. In particular, they are experiencing heavy 
 pressure on their lands from logging, mining, roads, conservation activities, dams, 
 agribusiness and colonisation.21 These are also common threats to the Saami people 
 who are confronted with problems related to competing land use forms in northern 
 Fennoscandia. Although many states have laws that recognise and protect indigenous 
 peoples’ rights, to varying degrees, these laws are often violated and conflicts occur 
 between the different stakeholders. In some other cases, adequate laws are not in place. 


Mackay also notes that, in many states and under international human rights law, 
 national laws are inconsistent with the binding obligations of these same states. This 
 poses an enormous challenge to these countries.22


The International Labour Organization (ILO), a specialised agency of the United 


18   Moravcsik Andrew, The Origins of Human Rights Regimes: Democratic Delegation in Postwar Europe. In Beth A. 


Simmons and Richard H. Steinberg (eds.) International Law and International Relations, Cambridge University Press, 
 2006. See also Shaw Malcolm N. International Law, Fourth Edition, Cambridge University Press, 1997. See also Steiner 
 Henry J. International Protection of Human Rights in Malcolm D. Evans, International Law, Oxford University press, 
 2003; Moyn, Samuel, The Last Utopia: Human Rights in History, Harvard University Press, 2010.


19   Instruments of general application refer to those human rights instruments applying to all persons rather than instru-
 ments focused exclusively on the rights of indigenous peoples.


20  African Commission on Human and Peoples’ Rights, Resolution on the Rights of Indigenous People/Communities in Africa, 
 Cotonou, Benin, 6 November 2000. The mandate of the Working Group is described in the resolution as to: ‘examine the 
 concept of indigenous people and communities in Africa; study the implications of the African Charter on Human Rights 
 and well being of indigenous communities especially with regard to: the right to equality (Articles 2 and 3) the right to 
 dignity (Article 5) protection against domination (Article 19) on self-determination (Article 20) and the promotion of 
 cultural development and identity (Article 22); [and to] consider appropriate recommendations for the monitoring and 
 protection of the rights of indigenous communities’.


21   Fergus Mackay, A Guide to Indigenous Peoples’ Rights in the International Labour Organization.  Forest Peoples 
 Programme, Stratford Road, 2002, 3.


22   ibid.



(27)Nations, has developed international agreements and mechanisms designed to address 
 these very real problems. These agreements place binding obligations on the states that 
 have ratified them. The ILO has also established a procedure that allows indigenous 
 persons to complain if they believe that their state is not fulfilling these obligations. The 
 ILO’s Governing Body is competent in receiving and reviewing such complaints. It has 
 examined a number of past cases involving indigenous peoples, which have resulted 
 in the jurisprudence recognising indigenous rights.23 Part two of the thesis will present 
 further information on the history of the ILO with regard to indigenous peoples’ 


rights as well as the structure of the organisation in this regard. It will also examine the 
 complaints received by the Governing Body in the case of ILO Convention No. 169.


Even though this study only concentrates on the legally binding convention dedi-
 cated to indigenous peoples’ rights, there are other relevant international instruments, 
 binding and non-binding, which also have effects on the rights of indigenous peoples. 


These include:


•  The International Covenant on Civil and Political Rights (ICCPR) 1966


•  International Covenant on Economic, Social and Cultural Rights (ICESCR) 


•  The Convention on the Elimination of All Forms of Racial Discrimination 
 (CERD) (adopted 1966, entry into force: 1969) 


•  The Convention on the Elimination of All Forms of Discrimination Against 
 Women (CEDAW) (adopted 1979, entry into force: 1981) 


•  The UNESCO Convention against Discrimination in Education. Adopted 
 by the General Conference at its eleventh session, Paris, 14 December 1960


•  The UNESCO Declaration on Race and Racial Prejudice. Adopted and pro-
 claimed by the General Conference of the United Nations Educational, Scien-
 tific and Cultural Organization at its twentieth session, on 27 November 1978 


•  The UNESCO Convention on the Protection and Promotion of the Diversity 
 of Cultural Expressions. Adopted by the General Conference, October 2005.


•  The United Nations Convention Against Torture (CAT) (adopted 1984, entry 
 into force: 1984) 


•  The Convention on the Rights of the Child (CRC) (adopted 1989, entry into 
 force: 1989) 


•  The Convention on the Rights of Persons with Disabilities (CRPD) (adopted 
 2006, entry into force: 2008) 


•  The International Convention on the Protection of the Rights of All Migrant 
 Workers and Members of their Families (ICRMW or more often MWC) 
 (adopted 1990, entry into force: 2003) 


23   ibid.



(28)•  The United Nations Declaration on Indigenous Peoples. (UNDIP) Adopted 
 by General Assembly Resolution 61/295 on 13 September 2007


There are also many considerable cases worldwide concerning indigenous peoples’ 


lands and territories. However, due to spatial limitations, these are not examined in 
 detail in this work . Those directly referring to ILO Convention No. 169 are discussed 
 in chapter 2.1.4, and certain others are taken up when relevant.


Research Questions


The purpose of this study is to evaluate how four (three)24 similar Scandinavian coun-
 tries have had different views about the most important convention concerning the 
 indigenous peoples.  The research problem can be defined in terms of three questions: 


1) How have ILO Convention No. 169 and/or land rights been recognised in Finland 
 and in Sweden? How does this recognition compare to countries, especially Norway and 
 Denmark, which have already ratified the Convention? 2) How are the provisions of ILO 
 Convention No. 169 interpreted and incorporated in the domestic legal and political prac-
 tices of states? And 3) What do/could certain important concepts of ILO Convention No. 


169  mean in practice, especially in the Finnish case when taking into consideration the 
 historical information of these issues?25 In particular, I will aim to highlight the national 
 discussions and different interpretations of the Convention, which are identified in 
 the reports submitted by states to the Committee of Experts (CEACR). 


I am especially interested in the implementation of the Convention, the different 
 possessive and administrative models developed in regard to land rights and indigenous 
 peoples’ possibilities to influence matters in the focal countries. The implementation 
 has, in many cases, been a political process aiming to reconcile different points of 
 views. Consensus is difficult to find in cases where stakes are high and actors have 
 very different goals.


Main Argument of the Work


Two themes arise within the context of this study: the first are the land rights articles 
 of ILO Convention No. 169 and the second are the subjects, or beneficiaries, of 
 those rights. These two themes are placed within the broader context of the study 
 through the explanation of the system of state sovereignty at the beginning of thesis. 


24   Mainly Finland, Sweden and Norway with their relationship with the Saami, but also Denmark as it has ratified the 
 ILO Convention No. 169.


25   eg “the rights of ownership and possession (14.1)”, “lands which they traditionally occupy, ”Identification of lands” 


(14.2.)”resolve land claims” 



(29)The concluding chapter presents the liberal perspectives on human rights.  It can be 
 argued that indigenous peoples’ claims to prior and continued sovereignty over their 
 territories question the source and legitimacy of state authority.


Although it does not grant the right to self-determination, it may be argued that , 
 where ratified, Article 14 of ILO Convention No. 169 will challenge the sovereignty 
 of the state concerned. This requires states to recognise the ownership and possession 
 of traditionally occupied lands by the peoples concerned. As the knowledge of the 
 particular consequences associated with ratification are based on the individual situ-
 ations of each ratifying state, it is difficult to estimate the practical meaning of the 
 Convention’s land rights provisions. There are diverse existing forms of ownership 
 among indigenous peoples and different national legal systems. However, Articles 34 
 and 35 of the Convention require that:


the nature and scope of the measures to be taken to give effect to this 
 Convention shall be determined in a flexible manner, having regard to 
 the conditions characteristic of each country, and that the application of 
 the provisions shall not adversely affect rights and benefits of the peoples 
 concerned pursuant to other Conventions and Recommendations, interna-
 tional instruments, treaties, or national laws, awards, custom or agreements.


It must be recognised that the concepts of “land rights/land ownership” and “self-
 determination” are separate concepts and rights but are often interlinked.26 It is rela-
 tively obvious that the rights to land and resources are the key questions for many 
 of the world’s indigenous peoples. Those rights are regarded as an integral part of 
 their right to self-determination. According to Henriksen, indigenous peoples right 
 to freely dispose of their own natural wealth and resources may, however, often be a 
 threat to states that oppose the international recognition of indigenous peoples’ right 
 to self-determination and fear the simultaneous loss of political power.27 Often, there 
 are large state economic interests that are located in indigenous peoples’ territories. 


Consequently, these prevent states from recognizing those peoples rights.  


26  Article 26 of the UNDRIP


1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied 
 or otherwise used or acquired.


2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by 
 reason of traditional ownership or other traditional occupation or use, as well as those which they have otherwise acquired.


3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall be 
 conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples concerned.


27   The economic or resource dimension of the right of self-determination is emphasized in common paragraph 2 of 
Article 1 of the Covenants: “ All peoples may, for their own ends, freely dispose of their natural wealth and resources without 
prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefits, and 
international law. In no case may a people be deprived of its own means of subsistence.” Henriksen 2001, 10.



(30)In regard to the right to self-determination, the recognition of indigenous peoples’ 


right to self-determination at multiple levels, as well as in many international and local 
 declarations and conventions, is regarded as a trend in international law and politics. 


Examples include, among others, the UN Declaration on the Rights of Indigenous 
 Peoples 28 and the Draft Nordic Saami Convention, a proposed international agreement 
 between Norway, Sweden, and Finland. Presented in 2005, the Convention recognized 
 Saami rights to self-determination as a distinct people, as well as the authority of the 
 Saami Parliaments.29


In the Finnish context, traditional state sovereignty faces challenges from30 1) in-
 side the state, where the Saami Parliament, the representative body of the indigenous 
 community, pressures the state to ratify ILO Convention No. 169, 2) outside the 
 state, where the international community pressures Finland to fulfil its human rights 
 obligations towards the Saami and to ratify Convention.31


It should be recognised that the mechanism for all ILO conventions provides an 
 effective reporting process whereby states are obliged to send reports to the Committee 
 of Experts on the Application of Recommendations and Conventions (CEACR) on how 
 the Convention has been implemented in the domestic sphere. This means that a state 
 must constantly be aware of the situation of indigenous peoples. If the state does not 
 meet the requirements of a convention, it receives a notice requesting the rectification 
 of the situation. This process may grant the full ownership to areas occupied by indig-
 enous peoples, even if this is not the case at the time of ratification. The content of 
 the concept of ownership and national situations are to be evaluated in the respective 
 national context, as recommended in Articles 34 and 35 of ILO Convention No. 169.  


1.1.2  The Concept of Indigenous Peoples


As there is no universal definition of indigenous peoples, this thesis will only 
 examine some of the characteristics of the many existing definitions. Indigenous 
 peoples32 are often referred to as the disadvantaged descendants of the peoples that 


28  Article 3 of the UNDRIP


Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status 
 and freely pursue their economic, social and cultural development.


29   See more for example: Mattias Åhrén, Martin Scheinin, John B. Henriksen. The Nordic Sami Convention: International 
 Human Rights, Self-Determination and other Central ProvisionsGáldu Čála – Journal of Indigenous Peoples Rights N o. 3/2007.


30   See more Young Iris Marion, Hybrid Democracy: Iroquois Federalism and the Postcolonial project in Ivison, Patton 
 and Sanders, Political Thoery and the Rights of Indigenous Peoples. Cambridge University Press, 2007, 248- 253.


31   For example, the country report by CERD the Committee on the Elimination of the Racial Discrimination from 
 2009. http://formin.finland.fi/public/default.aspx?contentid=67849 


32   Also: Indigenous peoples are people, communities, and nations who claim a historical continuity and cultural affinity 
with societies predating contact with Western culture. These peoples consider their local cultures to be distinctly separate 
from contemporary Westernized cultures, and many continue to assert their sovereignty and right to self-determination.



(31)inhabited a territory prior to colonisation or the formation of the existing state. 


The term “indigenous” is defined by characteristics that relate to the identity of a 
 particular people in a particular area, and that culturally distinguishes them from 
 other people or peoples.33 Today many indigenous peoples are excluded from society 
 and are often even deprived of their rights as equal citizens of a state. On the other 
 hand, indigenous peoples are  determined to preserve, develop and transmit their 
 ancestral territories and ethnic identity to future generations. It should be noted 
 that the self-identification of an indigenous individual and the acceptance, as such, 
 by a group is an essential component of indigenous peoples’ sense of identity. The 
 problem related to group-acceptance will be further evaluated below. Indigenous 
 peoples’ continued existence as a people is closely connected to their possibility of 
 influencing their own fate and in living in accordance with their own legal tradi-
 tions and cultural characteristics.34


Later on, the personal meaning of indigenous identity, as well as an evaluation 
 of the estimated number of indigenous peoples are provided. Today, at least 350 
 million people globally are considered to be indigenous. Most of these peoples live 
 in remote areas of the world. Indigenous people are divided into, at least, 5000 
 groups of peoples, ranging from the forest peoples of the Amazon to the tribal 
 peoples of India to the Inuit of the Arctic and the Aborigines of Australia. Often, 
 they inhabit land that is rich in minerals and natural resources. Indigenous peoples 
 face serious difficulties, such as the constant threat of territorial invasion and mur-
 der, the plundering of their resources, cultural and legal discrimination, as well as 
 a lack of recognition of their own institutions.35 A comparison to the situation of 
 the Nordic countries indicates that the Saami way of life has become close to that 
 of the dominant society. Overall human rights are secured for all Nordic citizens 
 and mainly the rights of the Saami to traditionally occupied lands and waters, are 
 those which lack legal recognition and protection.


Indigenous peoples often strongly resist being defined by others. They many times 
 state that they wish to assert their inherent right to define who they  are and  do not 
 approve of any other definition. This right is recognised by ILO Convention No. 169: 


‘Self-identification as indigenous or tribal shall be regarded as a fundamental criterion 
 for determining the groups to which the provisions of this Convention apply.’36


There appear to be a variety of definitions, among different scholars and institu-
 tions, concerning indigenous peoples. A distinction is drawn between the history and 


33   Indigenous peoples - who are they? http://www.iwgia.org/sw641.asp Accessed 21.2.2011.


34   ibid.


35   ibid.


36   Article 1 of the ILO Convention No.169.



(32)definition of the indigenous peoples of the New World and the Old World. Different 
 definitions or approaches are presented here. However, it must be remembered that, 
 in the context of ILO Convention No. 169, one may only speak of the peoples at 
 whom this specific international convention is aimed at protecting, especially those 
 living in the territory of a state party to the Convention.


The Special Rapporteur of the UN Economic and Social Council Sub-Commission 
 on Prevention of Discrimination and Protection of Minorities defines indigenous 
 peoples as follows:


Indigenous communities, peoples and nations are those which, having 
 a historical continuity with pre-invasion and pre-colonial societies that 
 have developed on their territories, consider themselves distinct from 
 other sectors of the societies now prevailing n those territories, or parts 
 of them. They form at present non-dominant sectors of society and 
 are determined to preserve, develop and transmit to future generations 
 their ancestral territories, and their ethnic identity, as the basis of their 
 continued existence as peoples, in accordance with their own cultural 
 patterns, social institutions and legal systems. 37


However, some anthropologists believe that this definition of indigenous communi-
 ties reflects the historical context of the New World (North and South America and 
 Australia). In fact, all three components of the definition are derived from that his-
 torical situation. Firstly according to Sahai, it is, for example, in the New World that 


“[i]ndigenous communities, peoples and nations” had a “historical continuity with 
 pre-invasion and pre-colonial societies that developed in their territories.” Secondly, 
 it was also in the New World where indigenous peoples “consider[ed] themselves 
 [to be] distinct from other sectors of societies now prevailing in those territories or 
 parts of them.” Thirdly, indigenous peoples presently form “non- dominant sectors 
 of society and are determined to preserve, develop and transmit […] their ancestral 
 territories and their ethnic identity [, to their future generations,] as the basis of their 
 continued existence as people[s] in accordance with their own cultural patterns, social 
 institutions and legal system.”38


Instead of offering a definition, Article 33 of the United Nations Declaration on 
 the Rights of Indigenous Peoples underlines the importance of self-identification and 
 indigenous peoples ability to identify themselves as, indeed, indigenous. It states:


37   UN ECOSOC 1986


38   See more: Suman Sahai, the Challenge to indigenous peoples and indigenous culture: An Asian perspective. At http://


www.genecampaign.org/Publication/Article/IK/Challenge-IP-IC.pdf. Accessed 16.5.2011.



(33)1. Indigenous peoples have the right to determine their own identity or membership 
 in accordance with their customs and traditions. This does not impair the right of 
 indigenous individuals to obtain citizenship of the States in which they live.


2. Indigenous peoples have the right to determine the structures and to select the 
 membership of their institutions in accordance with their own procedures.39
 When the Asian Development Bank (ADB) developed a working definition of indig-
 enous peoples to be utilized in Bank operations, several aspects were considered. A 
 starting point was defining indigenous peoples on the basis of displayed characteristics. 


In this context, two significant characteristics were (i) the descent from population 
 groups present in a given area, most often before modern states or territories were 
 created and before modern borders were defined, and (ii) the maintenance of cultural 
 and social identities, and social, economic, cultural, and political institutions separate 
 from mainstream or dominant societies and cultures. In some cases, over recent cen-
 turies, tribal groups or cultural minorities have migrated into areas to which they are 
 not indigenous, but have established a presence and continue to maintain a definite 
 and separate social and cultural identity, as well as related social institutions. In such 
 cases, the second identifying characteristic carries greater weight.40


Indigenous peoples are also often described with reference to their ways of life. In 
 many cases, indigenous peoples live in separate communities or cultural and ethnic 
 groups. Such communities and groups are often located in areas that are geographically 
 distant from urban centres and often function on the periphery of political, social, 
 cultural, and economic systems of dominant or mainstream society. According to the 
 definition of the Asian Development Bank  , “it is not unusual to find communities 
 of indigenous people on the fringes of urban areas, comprising indigenous peoples 
 who have migrated but remain distinct from the mainstream. Indigenous peoples’ 


communities in a given country can reflect varying degrees of acculturation and in-
 tegration into the dominant or mainstream society.”41


In specific development interventions supported by the Bank, the national legislation 
 of the country in which the development intervention is taking place provides a basis for 
 defining indigenous peoples. This includes constitutional, statutory, customary, as well as 


39   Article 33 of the United Nations Declaration on the Rights of Indigenous People


40   Additional characteristics often described to indigenous peoples include (i) self-identification and identification by 
 others as being part of a distinct indigenous cultural group, and the display of desire to preserve that cultural identity, (ii) 
 a linguistic identity different from that of the dominant society, (iii) social, cultural, economic, and political traditions 
 and institutions distinct from the dominant culture, (iv) economic systems oriented more toward traditional systems of 
 production than mainstream systems, and (v) unique ties and attachments to traditional habitats and ancestral territories 
 and natural resources in these habitats and territories. Asian Development Bank http://www.adb.org/documents/policies/


indigenous_peoples/ippp-002.asp Accessed 4.3.2011.


41   Asian Development Bank, Definition of Indigenous Peoples http://www.adb.org/documents/policies/indigenous_peo-
ples/ippp-002.asp Accessed 4.3.2011.



(34)international law. Additionally, it includes any international convention that the country 
 is a party to. Other country-specific considerations must also be taken into account.42


As a working definition that is to be employed in the Bank’s operations, indig-
 enous peoples are to be regarded as individuals with a social or cultural identity that 
 is distinct from dominant or mainstream society, thus, making them vulnerable to 
 being disadvantaged in development processes. The application of any definition of 
 indigenous peoples should be able to differentiate it between indigenous peoples and 
 other cultural and ethnic minorities for which indigenous status is not regarded as an 
 issue; the broader protection of vulnerable groups is an issue addressed in other Bank 
 policies and practices.43


The description of Indigenous Peoples, as given by the World Bank44, reads:


Indigenous Peoples can be identified in particular geographical areas by the presence 
 in varying degrees of the following characteristics: 


a) close attachment to ancestral territories and to the natural resources 
 in these areas; 


b) self-identification and identification by others as members of a distinct 
 cultural group; 


c) an indigenous language, often different from the national language; 


d) presence of customary social and political institutions; 


and 


e) primarily subsistence-oriented production.  


Another UN Document on the definition of indigenous peoples is the Working Paper 
 by the Chairperson-Rapporteur  in the Working Group on Indigenous Populations 
 (WGIP), Mrs. Erica-Irene A. Daes, which provides a thorough overview on the con-
 cept of “indigenous people” in the UN context.45 Indigenous representatives have 
 expressed their views on several occasions before the Working Group. Indigenous 
 representatives particularly noted a number of elements related to the issue during 
 the thirteenth session of the Working Group. For example, the Aboriginal and Torres 
 Strait Islander Social Justice Commissioner, Mr. M. Dodson, stated: “there must be 
 [a] scope for self-identification as an individual and acceptance as such by the group. 


42   ibid.


43   ibid.


44   Operational directive 4.20, 1991: See more World Bank, Policy Brief, Indigenous peoples, Still among the poorest 
 of the poor. http://siteresources.worldbank.org/EXTINDPEOPLE/Resources/407801-1271860301656/HDNEN_


indigenous_clean_0421.pdf. Accessed 4.3.2011.


45   STANDARD-SETTING ACTIVITIES: EVOLUTION OF STANDARDS


CONCERNING THE RIGHTS OF INDIGENOUS PEOPLE, Working Paper by the Chairperson-Rapporteur, Mrs. 


Daes Erica-Irene A., on the concept of ”indigenous people” E/CN.4/Sub.2/AC.4/1996/2 10 June 1996.
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