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I  THEORETICAL AND  

DOCTRINAL FRAMEWORK
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1  INTRODUCTION



1.1  Morally Wrong, but Legally Right


Globalisation, trade liberalisation and economic growth have changed the landscape 
 of business operations and corporate activity. According to estimations, there exist 
 around 65,000 multinational corporations with 850,000 affiliates,1 whilst others 
 estimate that the number is actually closer to 100,000 multinational corporations 
 with 900,000 affiliates.2 Today, multinational corporations make up almost a third 
 of the world’s largest economic entities.3 Global trade connects the entire world, 
 as trade barriers have ceased to exist between nation states. No one could have 
 foreseen decades ago what international trade would look like in the 21st century. 


For example, the hundred largest corporations have grown faster than any nation.4
 The relation between corporations and human rights was not initially seen to be 
 direct or even indirect, but in the age of globalisation, academics, consumers and 
 company executives alike are interested in the real impacts corporate action can 
 have on human rights and the relation between them. The problem may seem new 
 and globalisation the direct cause of the rise in corporate human rights violations, 
 but examples of companies disregarding human rights have existed for centuries. 


For example, slavery can be considered one of the most atrocious human rights 
 violations known to humankind. The use of slavery in the 18th and 19th century 
 was however explained as a financial decision, and its use shaped the growing 
 economic climate of the US. Ever since then, profitable action has been found to 
 be tangled with human rights, and private companies were even affiliated with 
 the gravest human rights violations committed in the Nazi regime. Unfortunately, 
 human rights violations by profit-driven entities occur in modern times as well.


Multinational corporations are not restricted by state borders, but instead 
 operate in multiple states and hence different jurisdictions, and thus they have found 
 themselves in a selection of jurisdictions. Judicially, multinational corporations act 
 under the obligation to conduct their operations in accordance with the domestic 
 laws of each jurisdiction. Complexities emerge when transnational corporations 
 operate in host states which are unwilling or unable to enforce human rights and 


1  Douglas van den Berghe, UNCTAD World Investment Report 2002: Transnational Corporations and Export 
 Competitiveness, 12 (2003) 14.


2  Parent Company Accountability - Ensuring Justice for Human Rights Violations (September 2015) 2.


3  UN Press Release, ‘Press Release, U.N. Conference on Trade and Development, Are Transnationals Bigger 
 than Countries?, TAD/INF/PR/47’ (Aug. 12, 2002).


4  ibid.



(13)fundamental rights. The most gross human rights violations typically occur in weak 
 governance zones, which typically suffer from conflict, poverty and corruption.5
 Weak governance zones are defined as ‘investment environments in which public 
 sector actors are unable or unwilling to assume their roles and responsibilities 
 in protecting rights (including property rights), providing basic public services 
 (e.g.  social  programmes,  infrastructure  development,  law  enforcement  and 
 prudential surveillance) and ensuring that public sector management is efficient 
 and effective’.6 Home countries are not able to process human rights violation claims 
 from other jurisdictions when the domestic enforcement of laws has failed, and 
 thus multinational corporations can allocate risks to these types of host countries, 
 making it almost impossible for any government to hold them accountable.7 In this 
 area, simply adhering to local laws in the host countries will not be enough in order 
 to act ethically. Similarly, adhering to local laws does not guarantee international 
 human rights law is automatically respected, as human rights law is not adopted 
 into domestic law everywhere in the world.


The relation between multinational corporations and human rights exists in 
 three respects. Firstly, MNCs can directly violate the human rights of individuals. 


Secondly, they can indirectly affect human rights in the regions where they operate. 


The indirect effects may be less distinct and involve levels of complicity or financial 
 profit. Thirdly, companies can impact the areas they operate in merely by their 
 presence. MNCs can positively impact rights by bringing jobs and wealth to low-
 income countries and for example through assisting in improving the region’s 
 infrastructure, health care system and school system. By offering employment for 
 women companies can indirectly impact the role of women in society and thus the 
 lives of them and their children in a positive manner. The positive impacts can 
 be either directly attributed to the company’s actions, such as cooperation with 
 organisations or charity, or then can be indirectly attached to the company’s overall 
 presence. Similarly, however, companies in weak governance zones can with their 
 silence indirectly affect the area’s tumultuous culture, oppression or conflict. The 
 effects a company can have on human rights through its conduct are divergent 
 and can be all-encompassing much like the companies, countries and people who 
 exist in the sphere of the company’s influences. As multinational corporations 
 can impact human rights in various ways directly and indirectly they can have an 
 impact on all recognised human rights in different situations.


5  Larry Catá Backer, ‘Corporate Social Responsibility in Weak Governance Zones’ (2016) 14 Santa Clara Journal 
 of International Law 297, 300.


6  OECD Risk Awareness Tool for Multinational Enterprises in Weak Governance Zones (2006) 42.


7  Larry Catá Backer, ‘Multinational Corporations, Transnational Law: The United Nations’ Norms on the 
 Responsibility of Transnational Corporations as Harbinger of Corporate Responsibility in International Law’ 


(2006) 37 Columbia Human Rights Law Review 287, 309.



(14)Striving for profitable business is not against the foundations of human rights. 


Profitability  itself  is  a  morally  neutral  goal.8  Most  multinational  or  national 
 companies never violate human rights, but out of the hundreds of thousands 
 multinational corporations and their subsidiaries some of them might and most 
 likely some will. In such a large quantity of companies there is a clear possibility for 
 a bad specimen. It however seems that we live in a paradox where companies seem 
 to have been indirectly granted impunity on an international scale. Partly this is due 
 to the loophole of the jurisdictions for companies to operate in, and accountability 
 is not generated from international law either. As corporations are not understood 
 as subjects in international law, they cannot be bound by international regulation 
 such as that on human rights. International treaties do not regulate non-state actors 
 such as private companies, nor can these be adjudged in international tribunals.


Traditionally we consider that companies should solely operate in the context 
 of either a domicile law or international private law, and hence should not have a 
 place in public international law. All current international mechanisms attempting 
 to discuss business and human rights are based on the voluntary commitment of 
 corporations. The flood of soft law has been overwhelming and there exist wide-
 scale complexities surrounding this due to most of them lacking enforcement 
 mechanisms and suffering from different levels of validity and legitimacy issues. 


At the same time, some scholars argue that the essence of human rights actually 
 demands that companies are brought into the sphere of human rights, as the 
 realisation and materialisation of human rights demand the protection of non-
 state actors as well.9 Judicial direct obligations in contrast to the current soft-law 
 regulative field would in this sense impact the problems related to enforcement, 
 remedies and overall compliance with human rights norms.



1.2  Hypothesis


Legal and economic scholarly research has examined the protection and promotion 
 of human rights in the context of business operations in growing numbers in the 
 last decade. Specifically, research has focused on corporate social responsibility and 
 its effectiveness; international soft-law mechanisms and their effectiveness; and 
 the ethical and moral argumentation of profit-driven companies being assigned 
 social obligations. Scholarly research has, however, not focused and tackled the 
 question of judicial mandatory obligations regarding business and human rights. 


8  Beth Stephens, ‘The Amorality of Profit: Transnational Corporations and Human Rights’ (2001) 1 Berkeley 
 Journal of International Law 45, 46.


9  Steven R Ratner, ‘Corporations and Human Rights: A Theory of Legal Responsibility’ (2001) 111 The Yale 
Law Journal 442, 443.



(15)Hence, this dissertation seeks to fill a gap and add a new element to the existing 
 research  by  comprehensively  surveying  the  evolution  of  mandatory  human 
 rights protection and promotion by corporations. In particular, the research will 
 concentrate on the forms and models of regulation and its validity, enforcement 
 and overall acceptance by corporations, other non-state actors and states. The 
 hypothesis is to find whether mandatory regulation, which regulates the direct 
 human rights obligations of multinational corporations, exists. More importantly, if 
 it does not, can such binding regulation evolve? And if such regulation can evolve, 
 then how will it evolve? Similarly we want to ask what specific obligations and what 
 distinct responsibilities related to human rights it can impose on multinational 
 corporations. 


The  study  is  divided  into  three  parts.  The  first  part  discusses  the  various 
 theoretical problems surrounding mandatory business and human rights regulation. 


This will mean firstly inspecting the theories behind state and non-state actors based 
 on the collected material of academic scholars. The role and theory of non-state 
 actors in international law is carefully reviewed, because international human 
 rights law does not currently consider multinational corporations to be its subject. 


Specifically, this includes discussing the theory of international legal personality 
 from a human rights law point of view. The horizontally aligned level of human 
 rights is reviewed to bring forth the concept of human rights not existing solely as 
 a vertical relation between state and individual and further discuss how the role 
 of companies correlates with the state’s responsibility to ensure the realisation of 
 human rights.


The interesting dilemma regarding companies as holders of human rights, but 
 not as duty bearers, is discussed firstly through the acceptation of companies as 
 holders of human rights in the context of the European Convention of Human 
 Rights and secondly through discussing the basic concept of corporate actors’ 


complicity in human rights violations. By understanding the basic theoretical 
 problems of the loopholes left by domestic and international law for multinational 
 corporations to operate in, it is simpler to discern the current evolution of mandatory 
 regimes. The analysis will include cross-referencing and comparing traditional and 
 contemporary theories on the topic in the scope of international human rights law 
 and constitutional law.


The second portion of the study will provide an extensive depiction of the current 
regulative sphere. This will mean finding the juridical human rights measures 
that have a connection to corporations and examining their function, validity and 
enforcement. The dissertation will provide a comprehensive presentation of the 
existing international human rights instruments regulating business and human 
rights. This regulation exists currently as soft law and thus is merely voluntary for 
non-state actors such as multinational corporations. Certain domestic regulative 
measures are discussed and reviewed in order to demonstrate the role of states in 



(16)business and human rights, and more importantly the difference between mandatory 
 national regulation and voluntary international human rights regulation. In order 
 to illustrate that soft law and binding law are not in theoretical conflict, and even 
 more specifically, international soft law and mandatory international law are not 
 in conflict with each other, it also discusses corporate social responsibility and 
 other market-based regulation.


The second part also entails not only the international and domestic regulative 
 sphere, but two case studies regarding business and human rights. Both have been 
 chosen due to their importance to the subject and to illustrate the impact one 
 country’s regulation may have extraterritorially to other countries. The first case 
 study focuses on conflict minerals and how the decision of the US to regulate the 
 importing of minerals from the Democratic Republic of Congo impacted entire 
 industries and also extraterritorially other countries outside its borders. Conflict 
 minerals show how the go-at-it-alone attitude of one powerful country can have 
 global effects. The second case study focuses on the effects civil remedies based 
 on the Alien Tort Statute in the US have had on the human rights situation in 
 Nigeria. The chapter specifically relies on the dynamic between Nigeria and the 
 oil company Shell. The Alien Tort Statute has often been cited as an effective 
 remedy and plausible path to effective business and human rights regulation. In 
 this context, however, the chapter will illustrate how the Alien Tort Statute can 
 have extraterritorial effects, but it will also discuss the failure of the statute as an 
 effective remedy and the recent opposition of the US Supreme Court to applying 
 it to business and human rights cases.


In the third part, I will review based on the first and second part the overall 
hypothesis and ask whether companies actually are capable of having human 
rights obligations.The research concludes that the role of states continues to be 
at the centre of human rights protection and enforcement, not only vertically 
between state and individual, but also in horizontal relations. Their role has not 
been diminished in international law or international relations by the growing 
power of multinational corporations. Even if multinational companies may be 
subject to direct human rights obligation, this does not automatically make it a 
desirable outcome. However this does not mean that multinational corporations 
do not have a role in relation to human rights. The research will continue to argue 
that international human rights and domestic regulative measures include an 
expectation of human rights due diligence towards companies and hence such an 
obligation may already exist as a responsibility in certain regions. Therefore all 
multinational corporations should have a proper and prudent level of due diligence 
towards human rights impacts and thus also their human rights risks. The actual 
content of due diligence requirements are carefully discussed to give an extensive 
view of the demands set by human rights due diligence obligations in theory, but 
also in practice.



(17)Further, the research addresses the implications for the future of business and 
 human rights in relation to the evolution of binding human rights obligations 
 regarding  corporate  conduct.  Through  the  political  science  theory  of  policy 
 convergence, the text will illustrate how similar concepts and ideas of due diligence 
 have spread between states through models of regulative cooperation, competition 
 and transnational communication. The race to the bottom theory, in which trade 
 liberalisation and globalisation will ultimately lead to laxer regulation everywhere 
 as states compete for economic advantage, is proven to not be just one plausible 
 outcome of many, but actually an unlikely one. By using the same theory of policy 
 convergence, the research will discuss how regulation regarding mandatory due 
 diligence requirements may spread from one country to another and slowly grow 
 more regional and further on global. In this situation, companies wishing to operate 
 or trade in such areas must accept and comply with the new obligation of human 
 rights due diligence.



1.3  Methods


In order for the research to answer the fundamental questions it attempts to answer, 
 various methods are applied. First and foremost, the research can be described as 
 using legal doctrine as its main and focal method. As the research aims to describe 
 the current regulation sphere, it is important to use traditional methods and tools 
 of legal research. The hypothesis is centralised around the plausible existence 
 of mandatory and binding human rights regulation regarding corporate entities 
 and thus the only manner in which such research can be conducted is through 
 addressing and reviewing judicial instruments, legislation and legal praxis with 
 legal doctrine. The methodology of this research is based therefore on desk-based 
 literature and legal research. In this sense the research is descriptive, as it illustrates 
 how the legal order exists currently.


At first premise, critical legal theory might seem like the appropriate method for 
conducting the research. The research cannot be described absolutely objectively 
or with no bias, as the premise itself already leads to a question on the necessity 
of mandatory international regulation. If we ask should mandatory regulation 
exist and what should it look like, we simultaneously presume that mandatory 
regulation is the correct answer to the problem of business and human rights, 
even if the outcome is the opposite. We then could enter into a conversation in 
which we criticise the foundations of international law, state sovereignty and the 
role of non-state actors. International law is built on the role of states, and hence 
non-state actors do not hold international legal personality, which would allow 
them to be bound by international law. The inclusion of multinational companies 
in international law by regulating companies to be bound by human rights law 



(18)would shatter this distinction. As we observe the need for binding international 
 regulation regarding private corporate entities, we have already accepted that such 
 a critique is deeply integrated within the research.


In  many  ways,  the  research  for  this  reason  could  be  considered  to  belong 
 to critical legal theory as it criticises not just the law, but could also critice the 
 underlying system, values and structures, and unveil their true nature.10 In addition, 
 the hypothesis itself already entails a level of critical legal thinking, as it states that 
 international binding regulation could and possibly should exist, also regarding 
 other actors than states. However, the research relies on the ideal that law and its 
 systems and norms are the solution for a practical social problem. The research 
 does not throw the theories of law or its system to the wind, but attempts to tune 
 the existing system and theories to accommodate the rise of new actors. Critical 
 legal theory does not attempt to answer a problem by modifying the problems of 
 law, but because law cannot address social issues in their mind.11 Here lies the 
 fundamental difference between the aims and questions of my research and the 
 method of critical legal theory. Therefore this research cannot be considered to 
 belong to critical legal theory. 


The hypothesis itself criticises the lack of human rights regulation regarding 
 multinational corporations, it attempts to provide answers and not solely offer 
 critique. The solutions are moulded to fit with the currently existing legal system. 


Legal doctrine allows us to still operate within the existing legal system and its norms 
 whilst also offering mechanisms for the evolution of international law. It strives for 
 the same criterion as legal systems in general: coherence, consistency, practicality 
 and effectiveness.12 The research aims to show how these same principles should 
 exist in business and human rights regulation. As non-conservative legal doctrine, 
 the research aims to rearrange matters in law for a new feature to fit into the existing 
 system.13 Although moral concepts do have a place in the overall conversation on 
 human rights, the research studies the judicial aspect of this concept and hence 
 legal doctrine remains the correct choice of method.


The research does not belong in the “Law and Economics” movement, even 
 though it discusses the conflict between law and economy. Although the research 


10  Frank Munger and Carroll Seron, ‘Critical Legal Studies Versus Critical Legal Theory: A Comment on Method’ 


(1984) 6 Law and Policy 257, 257; Martin Krygier, ‘Critical Legal Studies and Social Theory: Comments on 
 Alan Hunta, “The Theory, Method and Politics of Critical Legal Theory”’ (1985) 9 Bulletin of the Australian 
 Society of Legal Philosophy 286, 291.


11  Alan Hunt, ‘The Theory of Critical Legal Studies’ (1986) 6 Oxford Journal of Legal Studies 1, 43.


12  Pauline C Westerman, ‘Open or Autonomous? The Debate on Legal Methodology as a Reflection of the Debate 
 on Law’ in Mark Van Hoecke (ed), Methodologies of Legal Research: Which Kind of Method for What Kind 
 of Discipline? (Hart Publishing 2011) 93.


13  ibid 93–94; Jan BM Vranken, ‘Methodology of Legal Doctrinal Research: A Comment on Westerman’ in Mark 
Van Hoecke (ed), Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline 
(Hart Publishing 2011) 112.



(19)attempts to describe how the law ought to be in regards to economics, it does 
 not use economic analysis in doing so.14 Though the research discusses economic 
 actors and corporate conduct, it remains judicial research with its primary focus on 
 regulation. Even when discussing the theories of economic scholars, the focus and 
 method remain within legal doctrine. For example, the economic theories behind 
 corporate social responsibility are only presented to allow a full understanding of 
 the term and its entry into the legal sphere. The same can be said of Marxism, 
 which believes that the law and the capital market system together are oppressive 
 powers.15 Even within the realm of international law research, the Marxist view 
 attempts to show the unjust distribution of power. This research attempts to show 
 the need for regulating free markets andit does not discount their significance or 
 try to discredit them.



1.4  Examining Objectivity in the Research



1.4.1  Scope of the Research


This research is conducted within the realm and scope of international human 
 rights law. International human rights law is in this context defined as international 
 law regarding international human rights and consisting of treaties, customary 
 international law and international soft law. The focal point of this research is 
 human rights related regulation and more specifically regulation aimed at regulating 
 multinational corporations, and hence other legislative measures which may have 
 an effect on either human rights or business operations, might be left outside the 
 scope of this research. The field of business and human rights is a new field of legal 
 research, but it is however a clearly existing field of judicial research. 


Therefore, even when discussing theories of international law, this is solely 
 done in order to further elaborate on the theoretical complexities in this research 
 and thus the research remains focused on international human rights law. It is 
 not the focal point therefore to discuss or research in depth complexities within 
 international law, but merely to observe them when they are in relation to the 
 research topic. The aim of this research is not therefore to conduct a study on 
 international law, but on business and human rights law in relation to international 
 law. International law does therefore constantly exist in the background of the 
 research, but it should not be understood to be the core of this research.


14  Robert Cryer and others, Research Methodologies in EU and International Law (Hart Publishing 2011) 84.


15  ibid 61.



(20)International  law  differs  from  domestic  law,  because  the  latter  is  created 
 and enforced by a judicially superior authority.16 The international community 
 is made up of sovereign states and hence cannot be subject to any hierarchical 
 authority.17 Legislation and regulation from the European Union is not understood 
 to belong to this definition of international law. When European Union legislation 
 is discussed, it is always clearly kept separate from international law. This research 
 also discusses and addresses questions of domestic regulation and sovereignty, and 
 thus constitutional law also serves as an important part of the research, but not as 
 the core. The review of certain national laws as examples was picked from a variety 
 of possibilities. The reason for the choice is typically to illustrate specific nuances of 
 the problems of national regulation of business and human rights. The discussion 
 on national regulation does not attempt to give a comprehensive illustration of 
 all domestic regulation surrounding the subject, but merely to show a glimpse of 
 the variety of possibilities. Similarly, although the research illustrates examples of 
 certain key domicile regulations regarding the issue, it does not attempt to show a 
 wide-ranging analysis of a demonstration of the chosen state’s legislation. 


Similarly, even though the research uses a specifically chosen theory in Chapter 
 10 from political science and thus relies in this chapter heavily on literature from 
 political science in relation to the chosen theory, this research is and continues to 
 be legal research. The theory of policy convergence does focus on the evolution 
 and transfer of legal policies and hence it can easily also be used in relation to 
 legal research. It is important to note however that referenced sources in relation 
 to policy convergence are from political science and thus it does play a crucial role 
 in Chapter 10. Therefore the research does not use methods used in the field of 
 political science, such as calculations or various types of formulas, but focuses on 
 desk-based literature review in relation to policy convergence, as noted earlier.


The research is limited to multinational corporations which are operating purely 
 for commercial reasons and independently from any governmental affiliation. 


Therefore the obligations and role of state-owned companies will be noted, but 
 not thoroughly discussed. The research focuses on multinational corporations, 
 which means that it does not discuss the role of merely national corporations, even 
 though they often exist in close relation with multinational corporations. They 
 will be therefore sometimes specifically discussed in connection to multinational 
 corporations, but their role and stance will not specifically be discussed in the 
 same depth as the role of multinational corporations.


16  Luigi Condorelli, ‘Custom’ in Mohammed Bedjaoui (ed), International Law: Achievements and Prospects 
 (Martinus Nijhoff Publishers 1991) 179.


17  ibid.
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1.5  Sources


The research operates in the realm of both international law and constitutional law, 
 which also requires the use of sources from international and national jurisdiction. 


Sources of international, EU and national law are kept clearly separate. This is 
 visible in the formulation of different chapters to address international, national 
 and market-based regulative measures. This allows the differentiation of the roles 
 and objectives also to be understood as divergent. 


The current research rests on the same formulation of regulation classification 
 as that proposed by Ralph G. Steinhardt. He divides the regulation of business and 
 human rights into four classifications.18 Firstly we have international declarations, 
 recommendations,  guidelines  and  norms  for  regulating  socially  responsible 
 behaviour from international organisations, such as the UN and the International 
 Labor Organization. Even though these regulative regimes are separate instruments 
 and have evolved somewhat in isolation, they are still compatible with each other in 
 many ways.19 All current international declarations, recommendations, guidelines 
 and norms for regulating socially responsible behaviour they are completely based 
 on voluntarism and thus are not judicially binding. However, their significance 
 should not be under-estimated, as they can provide corporations with a set of 
 ethical values and guidelines in conducting ethical corporate activities. 


Secondly there are the regulative measures which can be identified as belonging 
 to the market-based group.20 The basis for these regimes can be usually found 
 in the profit-driven corporate strategies with which corporations try to attract 
 consumers  and  shareholders.  The  new  trend  of  socially  accountable  auditing 
 contributes not only to the difficulties transnational corporations have trying to 
 pinpoint their possible violations, but also helps corporations to understand the 
 financial repercussions of violating the ethical code of conduct and to prepare 
 for possible reductions in their profitability based on their violations. Companies 
 evolve, regulate and enforce the obligations that bind them themselves. Therefore, 
 market-based regimes are typically self-regulation of the companies themselves 
 as individual companies, as a group or as an entire sector.


The third sets of regimes are those which are enacted by domestic law.21 Various 
 countries have started regulating corporate activity in relation to human rights 
 in recent decades. Not all regulation focuses on human rights, but on various 
 aspects of sustanaible behaviour of companies and transperancy on issues related 


18  Ralph G Steinhardt, ‘Corporate Responsibility and the International Law of Human Rights: The New Lex 
 Marcatoria’ in Philip Alston (ed), Non-State Actors and Human Rights (Oxford University Press 2005) 179.


19  Ibid.


20  ibid.


21  Olivier De Schutter (ed), Transnational Corporations and Human Rights (Hart Publishing 2006) 22.



(22)to human rights. As mentioned reporting on non-financial matters has been a 
 growing trend in recent years. European Union member countries have followed 
 EU regulation and made non-fiancial reporting mandatory for certain corporate 
 entities with a specific scope. 


The fourth set of regulations is based on civil liability and judicial direct liability.22
 Judicial liability rises from domestic legislation, which makes it possible in certain 
 cases to prosecute corporations for their violations of law. The application of the 
 extraterritoriality principle has allowed states to prosecute corporate offenders 
 for violations of human rights which occurred outside their jurisdiction. Usually 
 these sorts of domestic cases have revolved around environmental restrictions. 



1.5.1 Literature


The sources of material regarding this research are varied and do not solely depend 
 on judicial material. The theoretical questions must be viewed from an international 
 human rights law point of view and using its core theories. The literature review 
 has been therefore focused on international human rights law literature. Similarly 
 literature on the specific business and human rights research field is at the core 
 of the collected material. Academic articles, academic books, dissertations and 
 all other academic writings that have a connection were widely used. The work 
 of focal legal researchers, such as Surya Deva, Michael Addo, Andrew Clapham 
 and Larry Catá Backer, were focused on, but it was not limited to them. Essential 
 writings by important international scholars, such as Philip Alston, Jan Klabbers, 
 Robert McCorquodale and Anita Ramasastry have also been specifically analysed. 


Material has been collected from various databases.



1.5.2 Legal Praxis


Legal praxis has been researched to indicate complexities in practice. Specifically 
 legally binding verdicts from various courts in regards to business action violating 
 human rights were focused on. These included judgments from the US higher courts 
 in relation to the Alien Tort Statute. The rulings are therefore used as material to 
 provide an outlook on the progression of business and human rights or certain key 
 characteristics of the research in our case study in Section 7.1. Specifically whilst 
 discussing civil remedies for human rights abuses the different legal system is 
 pointed out clearly and distinctly.


The most important legal praxis and the main focus come from international 
 tribunals and international courts. The legal praxis of human rights tribunals is 


22  ibid 26.



(23)at the heart of the research and hence has been one of the pivotal sources of 
 material. The European Human Rights Court and the Inter-American Court of 
 Human rights provide important milestone cases in which human rights have been 
 effectively linked with business operations. The European Human Rights Court 
 has also adjudged in a number of pioneering judgments that corporate entities are 
 the holders of human rights, which is discussed in Section 3.2. Specific case law 
 of the ICC was also used as reference to the criminal responsibility of individuals, 
 and the legal praxis of the Nuremberg trials was also used as a reference and has 
 been reviewed in order to indicate the ability of companies to abuse human rights.


Non-obligatory decisions and non-judicial remedies in relation to business and 
 human rights were also studied, such as those of the National Contact Points for the 
 OECD Guidelines for Multinational Corporations. The National Contact Points are 
 not courts or even judicial organs, but provide actual manifestations of corporate 
 actions which violate human rights and hence give a practical view of the problem 
 even though they are not strictly judicial in their nature.



1.5.3 Judiciary Text


Domestic regulation has been used to provide examples of mandatory business 
 and human rights regulation. In domestic laws enacted in the local language that 
 the researcher does not speak, such as French and Dutch, I have relied on the 
 translations of various organisations. Judiciary texts and drafts were collected 
 and  reviewed  from  specified  international  organs  of  the  United  Nations,  the 
 International Labour Organization and the OECD. One of the main features of 
 the research is a detailed review of the current international regulation sphere. 


Particularly for this purpose the Norms on the Responsibilities of Transnational 
 Corporations and Other Business Enterprises with Regard to Human Rights, the 
 Guiding Principles on Business and Human Rights and the Global Compact of the 
 UN initiatives were reviewed. The OECD Guidelines for Multinational Corporations 
 acted as an important source in presenting a comprehensive outlook on the existing 
 regulation. The current conversation and the drafting of a binding treaty regarding 
 business obligation for human rights is obviously a focal point for this type of 
 research. As there currently exist no draft texts, we must rely on the information 
 published at the time this research was conducted. 


Similarly the recommendations and comments of certain organs of the United 
Nations, such as the Human Rights Committee, the Committee on the Elimination 
of Discrimination against Women and the Committee on Economic, Social and 
Cultural Rights, were analysed, as they produce important practical aspects of 
human rights. Specifically they allow us to move beyond international treaties in 
the research on non-state actors, state duties, the horizontal level of human rights 
and the obligations of multinational corporations.



(24)
1.5.4 Interviews


Experts  and  other  people  working  with  human  rights  or  corporate  social 
 responsibility were interviewed for the dissertation. These interviews served only as 
 background material and important exchanges of views rather than actual concrete 
 source material. Interviews offered the researcher the possibility to discuss the 
 subject of business and human rights with people who actually work with the topic 
 in practice and thus can offer a new point of view to keep the research grounded 
 in practice as well. Interviewees have been thanked in the Acknowledgments of 
 this work. 


However, these interviews were conducted in an ethical matter and as focused 
 interviews in which the interviewee was not tied to certain pre-discussed questions. 


The interviews were also less structured, which allowed a focus on certain topics that 
 came up during the actual discussion. The function and subject of the dissertation 
 were clarified in every interview and confirmed with every interviewee. Interviewees 
 did not receive any form of compensation for their interviews and neither were 
 they given any possibility to have an impact on the research in exchange for their 
 participation in the interview.



1.6  Ethics of Research


All research for the dissertation was conducted in an ethical manner respecting the 
integrity of research. To ensure that the dissertation followed all applicable ethical 
standards, the Responsible Conduct of Research and Procedures for Handling 
Allegations of Misconduct in Finland by the Finnish Advisory Board on Research 
Integrity was followed. Specific attention was paid to sourcing and referencing in 
a manner on par with academic standards. A clear division between others’ work 
and this work shall be made to ensure the integrity of research. Plagiarism has 
not been accepted in any manner in this research.
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2  STATES, NON-STATE ACTORS AND   HUMAN RIGHTS



2.1  State Actors



2.1.1  Definition of State Actors


To be able to dive into the topic, the differences between state actors and non-state 
 actors must be understood to realize why international human rights law depicts 
 multinational corporations in the role that it currently does. Much of the hypothesis 
 is specifically rooted in the different roles and nature of these two actors.


Only nation states are considered to be state actors. No other form of actor can 
 be considered to be a state actor, and more importantly a state must be a juridical 
 state entity to be considered as a state. For a state to gain juridical statehood 
 according to the Convention on the Rights and Duties of a State of 1933, it must 
 possess a permanent population, a defined territory, a government and the capacity 
 to enter into treaties with other states.23 These narrow definitions can be met if 
 firstly a state possesses a permanent population, which means it must have citizens. 


Secondly, there is no specific standard of size for a state’s territory, but the area 
 must be defined for the nature of the demanded organised government.24 Thirdly, 
 for a state to be considered an equal sovereign entity, it must have the capacity 
 to enter into relations with other states. Some wish rather to define a state based 
 on its function. For example a state can be defined as ‘that particular, subsidiary, 
 functional organization of the body politic which has for its proper object the 
 promotion of the temporal good’25. A state has a number of basic functions which are 
 expected from it. For this reason a state cannot be an entity that has its intentions 
 based on commercial purposes.26


Lassa Oppenheim notes that ‘a state is and becomes an international person 
 through recognition only and exclusively.’27  Recognition is in the other hands 
 of other states, as there exists no international organ to decide on statehood or 
 interpret on the state’s capacities.28 Statehood and recognition are hence separate 


23  Montevideo Convention on the Rights and Duties of State, 165 LNTS 19; 49 Stat 3097 (1934) 1.


24  B Broms, ‘States’ in Mohammed Bedjaoui (ed), International Law: Achievements and Prospects (Martinus 
 Nijhoff 1991) 41.


25  Joseph Dunner (ed), Dictionary of Political Science (Vision Press 1964) 498.


26  Broms (n 24) 44.


27  Lassa Oppenheim, International Law: A Treatise, (Vol 2, Longmans, Green and Company 1906) 109.


28  ibid 45.



(26)ideas and recognition tends to imply a possible entrance examination held by the 
 international community consisting of the established states testing the candidate.29
 The United Nations has had a significant role in illuminating questions on statehood. 


The Charter of the United Nations notes that the ‘membership in the United Nations 
 is open to all other peace-loving states which accept the obligations contained in 
 the present Charter and, in the judgment of the Organization, are able and willing 
 to carry out these obligations’.30 It must be mentioned that the Charter requires 
 statehood as an admission criterion, which means that admission to the United 
 Nations does not constitute recognition of statehood.



2.1.2 Sovereignty


The definition of a state is tangled with sovereignty. For a state to be considered a 
 state actor, it must also be considered a sovereign nation entity. Sovereignty is the 
 true lifeline of statehoods, because sovereign states are possibly able to govern and 
 operate with superior power in the manner of their choice inside their territory 
 without interference from the outside. International relations and the international 
 community rely on the fundamentals of sovereignty to define jurisdictions and 
 equality between sovereign states in relation to their own territory and population 
 as well as in relations between them.


Although the concept of sovereignty originated much earlier, it was Jean Bodin 
 who wrote the early theories of absolute sovereignty and has been seen as the 
 father of sovereignty.31 Bodin saw sovereignty as absolute power of the ruler, as 
 sovereignty is given by mandate, which is continuous and unbreakable. As Bodin 
 sates, ‘if such absolute power be given him purely and simply without the name of 
 a magistrate, governor, or lieutenant, or other form of deputation; it is certain that 
 such a one is, and may call himself a Sovereign Monarch’.32 Civil or positive law 
 could not even limit the sovereign’s absolute power.33 In his view there were only 
 three exceptions to that absolute power, which were the laws of God, the laws of 
 nature and human laws common to all peoples, which cites the constitution of a 
 given state. These three refer to principles of reason and justice and to a superior 


29  Y Matsui, ‘Historical Evolution: The Transformation of the Law of State Responsibility’ in René Provost (ed), 
 State Responsibility in International Law (Routledge 2002) 14.


30  Universal Declaration of Human Rights, UNGA Res 217 A(III) (adopted 10 December 1948) II 4 [herein after 
 UDHR].


31  Stephane Beaulac, ‘The Social Power of Bodin’s “Sovereignty” and International Law’ (2003) 4 Melbourne 
 Journal of International Law 1, 6.


32  Jean Bodin, Six Books of the Commonwealth (Basil Blackwell Oxford 1955) 88.


33  Winston P Nagan and Aitza M Haddad, ‘Sovereignty in Theory and in Practice’ (2012) 13 San Diego Journal 
of International Law 429, 441.



(27)moral.34 Bodin’s view on sovereignty differs widely from of another significant 
 scholar, Thomas Hobbes. Hobbes saw that in an unregulated world there would 
 be war amongst all people, but with a social contract and the renunciation of 
 rights or the transfer of rights a sovereign competence could be authorised.35 The 
 authorisation of the sovereign would not however derive from the social contract, 
 but from the sovereign’s ability to protect those who had consented to its obedience36
 and hence from the concept of sovereignty itself. Sovereignty is absolute, cannot 
 be divided amongst quarters and is an authority for which there exists no appeal, 
 and thus the power of the sovereign is only limited by itself.37 In contrast, this also 
 means that when a state is unable to protect its citizens, it is no longer sovereign 
 and its power could be tested. In losing sovereignty, the sovereign hence ceases to 
 exist. The people of the state can then together as a whole change their sovereign 
 ruler based on their role as parties to the contract stating their safety, as solely in 
 their role as subjects they cannot.38


Even more importantly, the Westphalia principles gave international law its 
 normative core. With the use of sovereignty all elites of power could claim authority 
 and power over their lands and countries.39 As the forces of communities had grown 
 stronger during the 16th century, the idea of ultimate power of the ruler appealed 
 to the parties of the treaty.40 With the treaty was established a new Europe that 
 was based on the sovereignty of nation states, which was influenced by the ideas of 
 both Bodin and Hobbes.41 Sovereignty meant that each government of each state 
 was unequivocally sovereign within its territorial jurisdiction and that states would 
 not interfere in each other’s affairs.42 In the Westphalia view, the sovereign had 
 the right to act within its jurisdiction without any interference, which also meant 
 the rise of the principle of non-intervention. The idea of Westphalian sovereignty 
 remained intact during the next centuries as growing statehoods wished to ensure 
 their absolute power and dominance. After the First and Second World War, there 
 was a clear erosion of sovereignty with the development of the basis of human 


34  Beaulac (n 31) 14.


35  Simona Ţuţuianu, Towards Global Justice: Sovereignty in an Interdependent World (Asser Press 2013), 8; 


Nagan and Haddad (n 33) 442.


36  ibid 442. 


37  Kerry Whiteside, ‘Hobbes ’  Theory of Sovereignty in Leviathan’ (1979) 5 Science 55, 61.


38  ibid 64.


39  Nagan and Haddad (n 33) 446; Douglas Howland and Luise White, ‘Sovereignty and the state of the state’ in 
 Douglas Howland and Luise White (eds.) The state of sovereignty: territories, laws, populations (Indiana 
 University Press 2009) 3.


40  F. Hinsley, Sovereignty (Cambridge University Press 1986) 106.


41  ibid; Nagan and Haddad (n 33) 447; Ţuţuianu (n 35) 9.


42  Seymon Brown, International Relation in a Changing Global System: Toward a Theory of the World Polity 
(Westview 1992) 72.



(28)rights and humanitarian standards.43 It was determined that states could not let 
 even other states commit grave and unjust crimes inside their borders without any 
 interference. In this vacuum, the United Nations grew rapidly to be an international 
 arena where the focus was to uphold global peace, security and human rights. The 
 Charter of the United Nations codified sovereignty as one of its principles using a 
 more traditional view by stating that the United Nations is based on the principle 
 of the sovereign equality of all its members.44


In  the  modern  world,  as  well,  sovereign  equality  of  states  consists  of  four 
 elements: the judicial equality of states, the enjoyment of the right inherent in 
 full sovereignty, the respect of the personality of a state, its territorial integrity and 
 political independence, and faithful compliance with international obligations.45
 The equality of states is directly and inherently linked with sovereignty, because 
 if there exists no higher power than the nation-state, there cannot be any rival 
 power, whether foreign or international.46 The international community consists of 
 sovereign states which are all equal and sovereign in their jurisdictions and in their 
 relation to each other. Sovereignty remains the primary rule for all international 
 relations47 International organisations have received their authority and legitimacy 
 by being formulated by nation states. International law receives its legitimacy from 
 state consent, which is a sovereign act conducted by a sovereign entity. When 
 the nation-state is the highest source of power due to its sovereignty, then there 
 cannot exist any higher regulation unless it has explicitly given its consent.48 Every 
 government has carefully chosen the situation where they consent to delimiting 
 their own power and to transfer some of it to another entity. The jurisdiction of a 
 state represents the scope of municipal law in which international obligations may 
 only operate inside the territory of a state with the specified consent of the state.49


Even with the vertical allocation of power between states nation states have 
 been forced to reconsider sovereignty. International organisations, supranational 
 organisations and international law have all demanded that states surrender some 
 of their sovereign power. The monopolised and untamed power of nation states has 
 faced widespread opposition and has had to surrender to international legislation, 
 such as that on human rights. Human rights spear through sovereignty by regulating 


43  Jennifer M. Ramos, Changing Norms through Actions: The Evolution of Sovereignty, (Oxford University 
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(29)sovereign states on matters inside their own jurisdiction. Actually it could be said 
 that when we refer nowadays to modern sovereignty we are actually referring to 
 a question of the allocation of power and even more the government’s decision-
 making power50 The debate on international regulation and national power is at 
 its core a question of the fear of losing the national government’s legislative and 
 governmental power. The allocation of power is extremely different today than it 
 was previously, with international organisations, governmental entities and non-
 state actors operating in the same sphere.



2.1.3 Extraterritoriality in the Human Rights Context


Sovereignty  is  closely  assigned  with  territoriality,  which  allows  the  sovereign 
 authority  to  exercise  its  authoritative  power  in  its  territory.51  Jurisdiction,  as 
 according to Oppenheim, ‘concerns essentially the extent of each state’s right to 
 regulate conduct or the consequences of events’52. Jurisdiction can be prescriptive, 
 adjudicative  or  enforcing53  depending  on  whether  jurisdiction  means  the 
 applicability of law or the enforcement authority of the laws of a state. Jurisdiction 
 allows states to regulate and enforce persons and occurrences within their borders 
 in accordance with the territoriality principle. The principle applies to situations 
 in which the act takes place, the effects of certain actions or certain acts occurring 
 within the state.54 The principle of territoriality may be the general rule,55 however, 
 it is not absolute, as problems with jurisdiction only arise in situations which have 
 a transnational quality and derivation from it is acceptable in accordance with the 
 rules of international law.56


Extraterritoriality is a complex field without distinct clear guidelines or rules 
 in place, also in relation to international human rights law.57 International law 
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