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ABSTRACT 


This book examines recent developments in the evolution of crime at the 
 domestic and transnational level, the pressures that these have exerted on 
 domestic law and policy and national sovereignty, and the effectiveness of the 
 United Nations Commission on Crime Prevention and Criminal Justice as a 
 collective response to those pressures. At the time of writing (April - December 
 of 2011) the Commission, which was established in 1992, is in its 20th year, 
 and a re-assessment is in order. In order to evaluate the effectiveness of the 
 Commission, it is necessary to first assess the various functions it performs, 
 whether by design or not, and the value of these functions to the Member 
 States individually and the international community as a whole. This is more 
 complex than it may seem, because effectiveness is largely in the eye of the 
 beholder and must inevitably be assessed as against the expectations of the 
 many different constituencies it serves, which are defined not only by national 
 or regional economic, political or other substantive interests but also in terms 
 of the diplomatic, criminological, security, development and inter-
 governmental, governmental or non-governmental lenses through which 
 various participants perceive the Commission and its work.  


In this context, the book then considers developments of the past two decades 
and the perspectives of various constituencies on what has worked and what 
has not. It concludes that the benefits of the Commission and the work it 
mandates are, while often abstract, long-term and difficult to quantify, 
substantial when compared with the relatively small investment it demands 
from the Member States. At the 20th session, held in April 2011, the 
frustrations of many delegations appeared to crystallise in a new will to adopt 
procedural reforms, which bodes well for the future, but the Commission was 
also advised of major resource limits that will reduce the documentation by the 
Commission of its work, which bodes ill. These and other recent developments 
will be considered with a view to developing ideas and proposals for the future. 
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(9)
INTRODUCTION 


Globalisation and the technological and other developments which support it 
 have made possible enormous changes in social, economic and political 
 activities at the local, national, regional and global levels. Some of these are 
 beneficial and others are less so. One major adverse effect has been the 
 globalisation of crime, which has become a major challenge to individual 
 States at all stages of development and to the ability of the international 
 community as a whole to develop and implement coordinated and coherent 
 responses. The measures needed include legal measures such as criminal 
 offences, criminal procedure laws and human rights protections, and non-legal 
 measures such as crime-prevention and law enforcement and other training. 


The accelerating pace at which crime itself is evolving make the need for 
 more-or-less constant capacity to monitor crime and update anti-crime 
 measures a further challenge. Most of the direct anti-crime actions are taken at 
 the national level, but the criminal activities themselves are increasingly 
 transnational in nature. This has placed ever-greater emphasis on the need for 
 coordinated international actions, to ensure that every State has more or less 
 the same laws, and that effective international cooperation laws and practices 
 are in place.  


At all stages of the process, capacity is a further challenge. Within each State 
 there are constant priority-setting and resource-allocation debates, as between 
 crime-control and other policy areas, and between various crime issues. At the 
 international level, even the most developed countries are challenged to keep 
 pace with the evolution of crime, especially in technology-driven areas such as 
 cybercrime. The problems are most acute in developing countries, where the 
 lack of expertise and much greater competition for much scarcer economic 
 resources make it much more difficult to identify and assess crime problems, 
 develop responsive policies and laws, and implement and enforce whatever 
 measures are developed.  


As with many of the other adverse effects of globalisation, many of the 
 problems generated by globalised crime and the challenges it presents are 
 asymmetrical. Crime is generally a more serious problem in developing 
 countries both in absolute and proportional terms, and globalisation has greatly 
 reduced the insulation of each from the other. All else being equal, smaller and 
 less-developed countries lack economies of scale and are less efficient, and 
 such countries and their populations suffer greater harm from any given level 
 of organised crime or corruption activities and the same is true for many 
 specific forms of crime. Paradoxically, as countries increase in size and wealth, 
 their abilities to develop and maintain rule of law and criminal justice 
 capacities increase, but so does social cohesion and order, which reduces the 
 demands placed on those same capacities.  


Transnational or globalised crime exacerbates this problem because its size, 
presence and the magnitude of its effects are determined by global factors, 



(10)whereas both the proactive and reactive capacities of law enforcement and 
 other criminal justice and rule of law elements tend to be determined and 
 limited by domestic factors. Smaller and less-developed countries with limited 
 expertise and human and financial resources for crime prevention and criminal 
 justice can be seriously challenged and even overwhelmed by transnational 
 organised criminal groups who can draw on greater expertise and more 
 resources from without. The most obvious examples are drug-trafficking 
 economies, but many of the same problems can be seen in other forms of 
 transnational crime. Where narcotic drugs are produced and trafficked, 
 different incentives and consequences tend to arise in producing, transit and 
 destination or market countries, generating asymmetrical effects. This is not 
 just because the drugs and their adverse social effects travel in one direction 
 and the proceeds travel in the other, but also because the proceeds tend to flow 
 from large, affluent States to smaller less-affluent ones. Absolute amounts or 
 proceeds that are insignificant to the larger economies of the wealthy countries 
 of North America and Europe from which they originate can completely 
 corrupt and de-stabilise the smaller source and transit countries. This then 
 creates domestic opportunities and incentives to grow or manufacture the drugs 
 in places where prevention and criminal justice capacities are weak, the 
 incentive and resources to keep them that way, or if this cannot be 
 accomplished, to change the locations of production and trafficking routes in 
 search of the lowest risk and the least resistance.  


When transnational organized crime exploits the lack of capacity in developing 
countries as a point of origin or safe haven for its activities, the same factors 
that put it out of the reach of criminal justice there also place it beyond the 
reach of countries where victimisation and other harms occur and proceeds 
originate, creating new and stronger shared regional and global incentives to 
act in a coordinated and strategic manner to prevent and suppress it. In general, 
high rates of crime, corruption and some specific forms of crime are a major 
obstacle to social and economic development, whether efforts come from 
within a State or in the form of international assistance. The disproportionate 
effects of criminal expertise and proceeds drawn from large States or regional 
or global sources in less-developed States or regions causes instability to the 
point where the prevention and suppression of at least some forms of crime has 
now evolved from being dealt with as a social issue to being treated as a 
security issue. The globalisation of legitimate economic and commercial 
activities has created major commercial interests which can be threatened by 
crime, and when they are so threatened provide powerful incentives to prevent 
and suppress it as a prosperity issue. In the context of drug trafficking, the 
social consequences of trafficking in destination States also provide incentives 
for the destination countries to intervene in source and transit States by funding 
and building law enforcement and criminal justice capacity there. In reactive 
terms, when the countries which have the capacity to investigate and prosecute 
transnational crime do so, they often cannot obtain the investigative and 
judicial cooperation they need because other States lack the capacity to deliver 
it. Anti-crime processes that have traditionally been based on rule of law, 



(11)human rights and law enforcement paradigms at the domestic level now 
 increasingly come into contact, and sometimes into conflict, with national 
 security, diplomatic paradigms which have different processes perspectives and 
 goals, and individual officials are often faced with scenarios and challenges 
 outside of the scope of their training and experience. 


While States and officials react to crime, crime itself is also reactive. 


Understanding the gaps in resources, expert capacity, political will and legal 
 jurisdiction, the more sophisticated offenders and organised criminal groups 
 have adjusted their own activities to reduce risks and take the best advantage of 
 circumstances. Organised criminal groups and information technologies are 
 particularly problematic in this regard because they provide an infrastructure 
 where successful strategies for crime are enhanced and propagated, and 
 unsuccessful ones are either discarded or modified until they become 
 successful. Physical elements of criminal activities are conducted in places 
 where law enforcement capacity is weak, and offences are committed across 
 borders so that there are jurisdictional barriers between victims and 
 prosecutors, evidence, and the offenders themselves. Trafficking routes and 
 methods evolve constantly to avoid physical jurisdictions where enforcement is 
 strongest and to elude sophisticated means of surveillance and detection. 


Cybercrime schemes and criminal communications are routed through States 
 which are not able to intercept or trace them, and electronic evidence and 
 proceeds of crime avoid detection, tracing and seizure through complex 
 transfers, constant movement, and where possible, the use of “safe havens”. 


These fundamentals are often masked by the complexities of national or 
 regional conflict, under-development, natural or humanitarian crises, and/or the 
 ebb and flow of political and ideological debates, but they are relentless and 
 consistent, and they have made the prevention and suppression of crime a 
 global issue whether individual States, governments and officials like it or not. 


The end result is that, while many governments would often prefer to deal with 
 crime as a more or less purely domestic matter, they are increasingly forced to 
 deal with it at the bilateral, regional and global levels, with other States which 
 may share few other interests than the general desire to control crime and with 
 divergent views about what crime actually is. 


That said, while the pressures to deal with crime as a global issue are 
 substantial and constantly-increasing, the counter-pressures of sovereignty and 
 political autonomy are by no means insignificant. The prevention, and 
 especially the suppression of crime, is a jealously-guarded attribute of domestic 
 national sovereignty, and is never far from the centre of partisan political 
 discourse in any country where there is such discourse. In customary 
 international law, the right to enforce laws and punish wrongdoing is based on 
 the fundamental concept of territorial jurisdiction as an attribute of national 
 sovereignty. As one text describes it:1  


       


1 Shaw, 1997, pp. 458-59. Concerning the territorial basis for jurisdiction, exceptions to the 
principle and comity as they apply in the context of the criminal law, see: Aust, 2005, chapter 



(12)That a country should be able to prosecute for offences committed upon its 
 soil is a logical manifestation of a world order of independent States and is 
 entirely reasonable since the authorities of a State are responsible for the 
 conduct of law and the maintenance of good order within that State. It is 
 also highly convenient since in practice the witnesses to the crime will be 
 situated in the country and more often than not the offender will be there 
 too. 


States are gradually being pressed into compromises with respect to areas such 
 as the extradition of offenders and legal instruments which oblige them to 
 establish crimes and provide cooperation with one another, and within Europe 
 developments have progressed to the adoption of a scheme for extraterritorial 
 arrest warrants,2 but these may still be executed or enforced only by the 
 competent authorities of the State where the arrest takes place.3 Europe has the 
 advantage of relatively similar standards and the common basis of the 
 European Convention on Human Rights. Elsewhere, countries can and do urge 
 one another in the direction of common legislative and policy approaches, but 
 are still very reluctant to enter into the development of legally binding or 
 prescriptive standards, and any sort of extraterritorial enforcement, without the 
 consent of the State where it takes place and appropriate judicial approvals, is 
 still fiercely resisted.  


From a legal perspective, a number of reasons have been advanced for this, 
 many of them based on rule of law and human rights precepts. For example, 
 the principle of legality (nullum crimen sine lege), the principle that ignorance 
 of the law does not excuse (ignorantia legis neminem excusat) and key 
 functions such as the role of judicial precedent (stare decisis) all become 
 unstable if laws made in one jurisdiction are enforced in another and require 
 that great care be taken in transferring legal measures from one place to 
 another or formulating international legal instruments intended to be 


       


4; Brownlie, 5th ed., 1998, chapter XV.3.; Harris, 4th ed. 1991, chapter 6; and Shaw, 1997 at p. 


458 et seq. See also: Council of Europe Extraterritorial Criminal Jurisdiction, 1990 (1992) 3 
 Crim. Law Forum 441-480; Gilbert, 1992, Lew, 1978, and Williams, 1965.  


2 Council of Europe Framework Decision 2002/589/JHA of 13 June 2002, amended by 
 2009/299/JHA of 26 February 2009. 


3 The arrest warrant replaces elements of the judicial process previously associated with 
 extradition, but not powers of arrest, which remain with the State in which the arrest warrant is 
 actually executed. Warrants are applied for and issued in the requesting State and then 
 transmitted to the executing judicial authority in the State where the arrest is to be effected, 
 whose authorities are then charged with the responsibility of making a final decision on the 
 arrest, notifying the requesting authority, and assuming they approve the warrant, actually 
 arresting the suspect, ensuring procedural rights are observed, and sending him or her to the 
 requesting State. See: http://europa.eu/legislation_summaries/justice_freedom_security/ 


judicial_cooperation_in_ criminal_matters/l33167_en.htm 



(13)implemented in diverse legal systems.4 In practical and diplomatic terms, 
 extraterritorial enforcement without the consent of the host State is regarded as 
 hostile and provocative, if not as an act of war, which has generally led 
 domestic judicial and legislative bodies to take a conservative line and ensure 
 that their barks do not extend far, if at all, beyond the range of their bites.  


While large and powerful States have sometimes tended to stretch this 
 conservative approach, for the most part the reluctance to accept foreign 
 interference in what they regard as domestic criminal justice matters has led 
 most States to a posture of reciprocal reluctance to impose their legal or 
 criminal justice measures or principles on others. The need to avoid conflict 
 over such issues has led to the principle of comity, in which each State respects 
 the sovereignty and territorial jurisdiction of others, and to substantial 
 pressures to negotiate acceptable principles for dealing with circumstances 
 such as aviation, international waters, Antarctica and outer space, where no 
 clear basis for territorial jurisdiction exists, and to develop appropriate legal, 
 diplomatic and practical measures to ensure effective cooperation and the 
 avoidance of conflict in places and circumstances where national legislative, 
 adjudicative and enforcement jurisdictions overlap or interact. However, the 
 fundamental legal framework for dealing with crime remains one in which the 
 pressures of globalisation have led in the direction of coordinated international 
 efforts acting through the agency – and under the constraints – of separate 
 territorially-based national criminal law and justice systems, and not to any 
 significant tendency to supersede or circumvent them by means of the direct 
 application of international law or law enforcement measures. The expansion 
 and codification of international crimes in the 1998 Rome Statute of the 
 International Criminal Court represents a limited exception,5 but even here the 
 substantive scope is limited to the gravest of crimes, and the primary emphasis 
 is on the use of domestic criminal justice and judicial institutions wherever 
 possible and the international basis of the Rome Statute, the ICC and its 
 prosecutorial functions only where national measures are not viable.  


       


4 See Lew, 1978 and Williams, 1965. The discussion here is drawn from a paper produced by 
 the author for the 2011 joint Annual Proceedings of the International Centre for Criminal Law 
 Reform (ICCLR) and the International Society for the Reform of the Criminal Law (ISRCL). 


See Ram., C., “The Globalisation of crime as a jurisdictional challenge”, ICCLR/ISRCL, 
 Ottawa, 2011. 


5 U.N. Treaty Series, vol. 2187, p. 3, in force 1 July 2002, No. 38544, based on A/CONF.183/9 
 of 17 July 1998, as amended, Articles 13-19 and in particular Article 17, paragraph 1 (case 
 inadmissible where domestic jurisdiction is viable unless the State with jurisdiction unwilling 
 or unable to prosecute), official text available at: http://treaties.un.org/doc/source/ 


RecentTexts/rome-en.htm. Referred to hereinafter as the “Rome Statute”. 



(14)In terms of partisan political discourse,6 the nature of crime, the fear of crime 
 and popular and media fascination with crime make it a lucrative partisan 
 political issue, but the effects are very different at the domestic and 
 international levels. Within each State, voters are faced with arguments from 
 the left that portray crime as a social problem best dealt with by prevention 
 through social-welfare measures and which depict the right as being wasteful 
 and overly-retributive. The right, for its part, plays to popular fears about crime 
 and the popular belief that retributive measures will deter it, and tends to argue 
 that the left is “soft on crime” and places the interests of offenders (who unlike 
 other population groups can be safely demonised) ahead of those of victims or 
 law-abiding citizens. Partisan advocates on both sides capitalise on “moral 
 panics” whenever the fear of crime – which is usually greater than any actual 
 risk of crime – peaks, and may themselves exaggerate the seriousness or risk of 
 crime, effectively creating fears that would not otherwise exist.7  


Popular input is a hallmark of law-making and public administration in 
 democratic States, but the relationship between partisan politics and crime 
 prevention and criminal justice is imperfect at best and often problematic, 
 ranging from profound disagreements over the fundamental purpose and 
 legitimacy of the criminal law and justice system as a means of social control, 
 to disagreements about the balance between proactive and reactive policies and 
 the details of specific policies and how they should be implemented. Many of 
 the legal, social, and psychological relationships between crime and other 
 aspects of society and among offenders, victims, the police and other key 
        


6 References such as “partisan politics”, “political oversight” and the nature of the Commission 
 and other bodies and of some of the documents it produces as “political” bodies or texts are 
 used in many places in the present article. For clarity, references to “partisan politics” as in this 
 segment, are used to discuss the ideological and political dynamics – generally in right/left-
 wing terms – that ebb and flow in various Member States and that individually and collectively 
 influence the Commission and other such bodies. Within the United Nations itself, references 
 to “political” matters in terms of oversight and documents are generally used to distinguish 
 between the internal management and governance of the organization itself under the authority 
 of the Secretary General, and the “political” oversight and governance of the organization at 
 the higher level by the Member States themselves. Thus, for example, a Bulletin of the 
 Secretary General dealing with staffing policies is an internal governance text, whereas a 
 resolution of the Commission, the ECOSOC, the General Assembly or the Security Council 
 which allocates resources and directs the Secretariat to act on the decisions made is a product 
 of the deliberations of a “political” body and is a “political” text. This is distinct from matters 
 or texts referred to as “technical” in nature, which in the case of crime are generally based on 
 substantive research and consideration of issues by legal, criminological or other substantive 
 experts in processes which are not intergovernmental in nature and have some degree of 
 independence from the Member States and their governmental or official interests or positions. 


Resolutions of the Commission, ECOSOC and General Assembly which make policy decisions 
 are sometimes described as “legislative” texts, but the term has been avoided in the present 
 article to avoid confusion with the international legal instruments on crime, corruption, 
 terrorism and other subject matter and to legislative or law-making activities of the Member 
 States themselves in response to crime problems. 


7 The term originates with criminologists Jock Young and Stan Cohen in the 1980s. See Cohen, 
3rd. ed., 2002, and Cowell, Jones, and Young, J., 1981.  



(15)participants are counter-intuitive, which often confronts politicians with 
 difficult choices between what the voters who elected them believe and want 
 and what criminal justice experts tell them is actually occurring and will (or 
 will not) be effective. Examples of this abound. Imprisonment is far less 
 effective in deterring crime and far more costly than most voters believe, for 
 example, and the incarceration rates of many democratic countries rise and fall 
 like the tides as political government shifts back and forth between right and 
 left. While social scientists sometimes become implicated in partisan debates, 
 more commonly they find themselves somewhere in the middle, unpopular 
 with both sides because social science evidence often tends to cast doubt (or 
 worse) on the claims of both sides.8  


National political influences on crime also operate at multiple levels in 
 determining how crime is defined, characterized and how each State responds 
 to it. Popular will and partisan pressures influence not only the making of laws 
 establishing criminal offences and governing criminal procedures, but also the 
 election or appointment of senior legislative, executive and even judicial 
 officials and the setting of general priorities for crime prevention, law 
 enforcement, the balance between custodial and non-custodial sentencing and 
 diversionary or other programmes for juvenile offenders, and other such 
 matters. Less evident is the fact that political influences also regulate the 
 relative allocation of political and official attention and financial resources 
 between domestic and international efforts, a fact which has had a major 
 influence on the Crime Commission and its work. While dramatic events such 
 as terrorist attacks occasionally make global action a domestic political 
 priority, the general pattern for crime has been that politicians and voters focus 
 almost exclusively on local and national crime problems and on types of crime 
 – usually violent crime – that are less likely to be transnational in nature. The 
 mass-media follow a similar pattern, partly responding to consumer demand, 
 and partly because reporting local news is much faster, cheaper and less-
 demanding than international news. As discussed below, globalisation has had 
 profound effects on crime, and State responses have begun to reflect this, but 
 the general pattern remains that of national governments focusing most of their 
 attention and crime prevention and criminal justice resources on solutions 
 within their own borders, even in circumstances where the nature of the crime 
 problem suggests that collective international responses would be preferable or 
        


8 The uncomfortable relationship between partisan politics and social science is a dominant and 
enduring theme of modern criminology and I will resist the temptation to revisit the issue in 
any detail here or to give any preference to the views of the left or right in the debate. The issue 
dealt with here is how the recurrence of these debates in many different Member States over 
time plays out in the multilateral environment of the United Nations. For those interested in a 
more detailed overview of the partisan issues and their relationship with political debates, the 
use of crime statistics, and social and media depictions and constructions of crime, reference 
may be had to The Oxford Handbook of Criminology, Oxford University Press, 4th ed., 2007, 
chapter 2 “The Social Construction of Crime and Crime Control”. See also the discussion of 
critical theories of criminology in Taylor, Walton and Young, 1973, chapters 7-8. 



(16)even essential, or where purely domestic responses could be better informed by 
 looking at what has been tried in other countries. 


Partisan debates over crime prevention and criminal justice have always been a 
 significant factor at the international level, but here there are some important 
 differences in effect. Within each State, the same issues tend to be raised 
 repeatedly over time as the political pendulum swings from right to left and 
 back. Generally one side is dominant and the criminal justice agenda is shaped 
 accordingly at any given point in time, although the effects of this are often 
 concealed by the fact that the effects of changes in social policies on crime are 
 manifested over much longer time-lines than most political or electoral cycles 
 and influenced and concealed by other factors. At the international level, 
 however, there will usually be different States at different places in this process 
 at any given time, and most sessions of the Commission therefore feature a mix 
 of right and left ideological perspectives on the issues at hand and alliances 
 between delegations that change from issue to issue and session to session. 


Member States whose governance and political systems do not shift over time 
 may take strong ideological positions, but the effect of the ones which do shift 
 is generally to reduce the influence of the more extreme positions and focus 
 discussions on the political and criminological centre, where proposals may 
 find consensus. As will be seen below, the tendency of criminologists and other 
 social scientists to challenge partisan depictions of crime within each State is 
 largely a thing of the past in the Crime Commission, if it ever existed. While 
 the early history shows much greater engagement by independent crime experts 
 – and no shortage of conflict as political and diplomatic views were challenged 
 – the six decades since the U.N. itself was founded have seen a steady and 
 relentless trend to dominance of the deliberations by governmental experts and 
 diplomatic representatives. 


The same political issues also tend to propagate from State to State. The 
globalisation of the mass-media and other information and communications has 
encouraged partisan politicians of the left and right to share experiences of 
successful and unsuccessful appeals to public opinion and support, and social 
scientists to exchange knowledge through professional, academic and 
governmental channels and publications. But politicians and criminologists 
only react to crime. Of greater significance in global crime patterns is the fact 
that the offenders themselves also share information and expertise across 
borders. The offenders have the initiative in forming transnational 
organizations, spreading criminal expertise and committing cross-border 
offences, and for this reason new criminal techniques propagate much more 
quickly than State responses to them. The fact that crime itself is able to evolve 
and propagate much more rapidly than in previous generations, in both 
geographic and substantive terms makes the combination of criminological and 
political discourse in the Commission even more important, both as a means of 
identifying new problems and trends and developing consensus on how to 
respond as quickly as possible. It is true that few who have participated in the 
work of the Commission over the years would regard it as a rapid-response 
mechanism in comparison with various sorts of direct action in specific cases. 



(17)But to the extent that international consensus is needed for many responses to 
 crime, true consensus can be reached in the Commission more quickly than by 
 any other means. 


While the practice of consensus-building among like-minded and divergent 
 States is as old as diplomacy itself, the non-random propagation of crime is 
 new. It has significantly increased with recent globalisation developments, 
 which support both the rapid transfer of knowledge and information (by 
 politicians, law-makers, law enforcers and offenders alike), the rapid 
 movement of people and goods, and the globalisation of the underlying 
 economic and social environments in which most transnational crime occurs. 


This does not fundamentally alter the need for global consensus-building, but it 
 is in the process of transforming the ways in which consensus is developed 
 with respect to crime just as it is in other subject areas. Until the mid-twentieth 
 century, States could afford to seek consensus on reactions to crime in time-
 honoured ways, and if none was to be had, to go their own ways. The advent 
 and rapid evolution of problems such as trafficking in narcotic drugs, weapons 
 and other illicit commodities (including human beings), transnational organised 
 crime in general, terrorism, cybercrime and a range of new and traditional 
 forms of economic and financial crime mean that international consensus-
 building is no longer a luxury, it has become a necessity.  


This book will consider two essential propositions that arise from these facts. 


First, it will argue that both partisan political discourse and social science 
 expertise are essential to the development of domestic crime prevention and 
 criminal justice policies. Second, using the United Nations Commission on 
 Crime Prevention and Criminal Justice (hereinafter referred to as the “Crime 
 Commission”), it will argue that this is also true, mutatis mutandis, for the 
 development and implementation of similar policies at the international level. 


Political discourse in domestic policy-development and law-making performs 
 two critical functions. Within each State, elected legislatures serve as 
 consultative bodies, broadly ensuring that issues are identified and that laws 
 and policies developed are responsive to popular concerns, and they help to 
 ensure that these responses are seen as legitimate, supporting the rule of law 
 and popular compliance. Social science and other technical experts provide a 
 balance to this, ensuring that factual evidence about the problems is available 
 and accurate, providing long-term continuity of knowledge and expertise, and 
 continually monitoring the effectiveness of past measures as a means of 
 advising future ones.  


Within the U.N. and other international bodies, the political will of the various 
Member States is primarily represented by their diplomats. Technical expertise 
is provided by a combination of experts provided by the Member States and by 
the Secretariat. Without substantive expertise in law, criminology, human 
rights and other key areas, international policy-making would lack long-term 
consistency. Consensus among States with diverging political views would be 
difficult to achieve, and policies which did find consensus would not be 
evidence-based or very likely to be effective against crime. Without a political 



(18)and diplomatic element, on the other hand, experts would have difficulty 
 developing policies which were responsive to the actual needs of the Member 
 States and which would not have the legitimacy and support needed for States 
 to actually implement them. It will be argued that within the U.N. system as a 
 whole, it is at the level of the Crime Commission that diplomatic and 
 criminological elements are brought together and that reconciling these is both 
 a major function of the Commission and a reason why neither diplomats nor 
 criminologists recognize its true value.  


The book will then consider the present functioning of the Crime Commission 
 and suggest possible changes to address problems and enhance its 
 effectiveness. In this context, the question of expectations is important. While 
 it is here argued that there are important substantive parallels between the 
 Commission and domestic policy and law-making organs, there are also 
 fundamental differences in process, and the United Nations and its various 
 constituent elements are commonly criticised by those who compare them to 
 national government bodies or even private-sector entities. At the domestic 
 level, decisions tend to be made on a majority-rule basis, both in elections and 
 within legislative bodies once they are elected, and based on the rule of law 
 and the pragmatic realities of law enforcement, these decisions are generally 
 binding on everyone, whether they support a particular policy or the 
 government which developed it, or not. At the international level, no practical 
 means of enforcing the will of the majority, short of military force, exists. This 
 means that the rule of law, to the extent that it exists at all, takes a very 
 different form, and that decisions tend to be based on consensus among 
 Member States, who must then also choose how best to ensure conformity at 
 both the national and individual level with whatever has been agreed. This is 
 nowhere more apparent than in the Crime Commission. Penal law and policy 
 involve the harshest of consequences, which by their nature must be applied to 
 individuals, and this has made criminal justice a jealously guarded matter of 
 national sovereignty.  


All of this makes the development and implementation of global policy and 
legal measures against crime a very difficult and time-consuming process when 
compared with its national counterparts, but it is argued that this is not the 
comparison that should be made in assessing the Crime Commission. Its 
primary function is not to make law, or even necessarily to make policy, 
although it has done both when the necessary consensus was present, and 
maintaining capacity to do so when needed is important. The primary function 
of the Commission is to serve as a forum in which Member States can share 
information about the evolution of crime, and what they are doing and what 
they believe should be done, to prevent and suppress it. It serves as a forum in 
which political and scientific input is reconciled, and one in which individual 
States with widely divergent realities in terms of governance, rule of law, 
social and economic development, and national and human security 
environments can articulate their views and needs and hear those of other 
States. It juxtaposes the perspectives of diplomats, who understand 
international differences and represent political interests but come and go with 



(19)the governments who appoint them, with the longer term substantive 
 perspectives of criminologists and other experts, who provide evidence and 
 continuity, and understand their own social environments, but who may not 
 understand or appreciate the realities which exist in other States or the need to 
 develop responses to crime which meet global needs as well as national ones.  


The question of whether the Commission should also have a role in developing 
 new policy is also discussed below. This is a question which has dogged the 
 Commission, its predecessors, and many other functional bodies for as long the 
 United Nations itself has existed. The Commission has considerable value even 
 if it serves only as a “clearing house” for information, but I and many former 
 colleagues who have been involved in the work over the years, believe that a 
 policy-making function is necessary, and perhaps also inevitable. This is not to 
 suggest that the primary source of policy and law-making should always be, 
 first and foremost, each of the sovereign Member States, but to some degree 
 global crime problems require global deliberations and global responses. 


Policies which are responsive to global issues and effective in responding to 
 transnational and global crime problems require a new level of policy-making, 
 but policy at the global level must be more than the sum of its parts in each 
 State, and it is unlikely that the legal, criminological or other experts of even 
 the most developed, sophisticated and best-resourced Member State could 
 develop global policies that would be substantively viable, let alone politically 
 acceptable, at the international level or within another State. The gradual but 
 inexorable shift from independent experts to government experts on crime, and 
 more recently in the direction of diplomatic representatives supports a vision of 
 the Commission as a conduit or “clearing house” for information and bringing 
 together the supply and demand for technical assistance, but it is not consistent 
 with any sort of genuine policy-making function. The function of diplomatic 
 experts in articulating the needs and concerns of their governments, and as a 
 conduit for factual information is necessary for such policy-making, but it is 
 not sufficient for it. The development of the sort of creative and innovative 
 policy responses to crime at the global level that are becoming increasingly 
 urgent can only come from dynamic and interactive substantive discussions 
 among crime experts who can integrate the diverse political and substantive 
 inputs with an objective and substantive understanding of the many aspects and 
 varieties of crime itself. Paradoxically, this capacity has been steadily eroded 
 during (and before) the first two decades of the Commission in the same period 
 of time when the demand for global strategic responses to crime has steadily 
 increased. 


The United Nations is a vertical organization in which subject matter is first 
 examined by substantive experts and then transmitted upward to the more 
 political deliberations of bodies such as the ECOSOC and General Assembly. 


It will be argued below that in this context, the greater use of substantive 
experts on crime, including experts who are independent of the Member States, 
the allocation of the time and resources needed to support information 
gathering and substantive expert deliberations, and the development of 
innovative policy ideas which are more independent of the political views and 



(20)positions of the Member States, are also critical to the future success of the 
 Commission and to the collective interests of the Member States. Once 
 substantive policy ideas have been developed, it remains for the Member 
 States, first collectively and then individually, to make political decisions about 
 whether to implement them, and if so how. To be valid, however, it is argued 
 that such a process must take the form of a dialogue between politics and 
 criminology in which each speaks with an independent voice and in which 
 political authorities consider crime as it actually is, based on the best possible 
 factual evidence and scientific assessments. If the formulation of 
 criminological policy is itself becomes politicised – as to some degree it has – 
 then the dialogue becomes a sterile exercise of politics talking to itself in an 
 atmosphere devoid of substance.9 It is in the nature of political governments to 
 be risk-averse, and they are understandably nervous in providing both 
 autonomy and resources to international bodies which will, from time to time, 
 produce policy proposals which are politically inconvenient, but in doing so, 
 they run the risk of ignoring much greater risks, as recent experiences with 
 global economic interdependence clearly illustrate. Crime is what it is, and 
 effective measures to prevent and suppress it can only be developed by 
 gathering accurate evidence and confronting the problems at a substantive 
 level, and at the global level, the Commission is not just the most appropriate 
 forum for this, it is the only available one.  


As a person who has worked within the Commission Secretariat as a national 
 delegate and as an expert on a number of subordinate bodies established by the 
 Commission, I believe that, while there is clearly room for improvement, it has 
 substantial value and plays an essential role in the global fight against crime. 


While international deliberations commonly take much longer than domestic 
 ones, there are compelling reasons why this is, and should be so. In bringing 
 together all of the U.N. Member States, the Commission also performs the 
 function of reconciling divergent national policy and legal measures into a 
 coherent amalgam that is viable for most or all States regardless of the nature 
 of each State’s legal system, and then supports a reverse process in which this 
 amalgam can then be adapted and implemented in each individual States, 
 focusing on those who lack the means to do this for themselves. In the case of 
 new and emerging crime issues, it also assists many States in acquiring 
 knowledge and expert advice on how to respond. This can take time, but it is 
 essential that States representing different degrees of legal, social, political and 
 economic development, all understand the nature and extent of a new global 
 crime problem before any useful global consensus about what to do about it 
 can emerge. 


       


9 Lest this seem rather one-sided, it is equally unlikely that criminology talking to itself would 
produce viable global responses to crime. My argument is that each side needs the other. The 
differences are that dominance of the Commission by criminologists has never been a problem 
and seems unlikely to become one in the future, and that while politicians can and do make 
laws and implement social policies without regard to criminological expertise and evidence, 
criminologists cannot. 



(21)The Commission has also become an essential element of global anti-crime 
 work precisely because of its global nature. While some exceptions remain, 
 many forms of crime have now expanded to the point where only strategic 
 responses which include global elements and take into consideration global 
 causes and effects are viable. Specific elements of responses, especially the 
 popular consensus and political will to enact criminal offences and other laws 
 and the law enforcement will and capacity needed to make them work, remain 
 national or local matters. But strategic global consideration is needed as the 
 basis of a complete picture of the nature, extent and seriousness of the problem, 
 to provide a global technical analysis of challenges and possible responses, and 
 as a forum in which political consensus to act can emerge. Perhaps the best 
 example of this is transnational organized crime, about which political 
 consensus gradually emerged after a decade of technical study and 
 deliberation, and in which the Palermo Convention focuses on establishing 
 domestic offences and powers that are similar in all States Parties, and on 
 providing an international framework to ensure that States Parties who need 
 implementation assistance and international cooperation receive it from other 
 States Parties in a position to provide it.  


This and other emerging global crime problems have elicited a series of 
 national and regional actions in accordance with needs and the political will to 
 respond, but ultimately they will require global consensus and responses, and 
 the Commission is the logical forum for the necessary deliberations.10 With 
 respect to crimes propagated by or committed using modern transportation and 
 communications technologies, the interests and objectives of individual 
 Member States have shifted from purely domestic responses to crime to 
 ensuring that their own nationals and residents do not commit crimes against 
 victims in other countries and pressuring and encouraging other countries to 
 reciprocate. More generally, even when crime in one Member State may not 
 explicitly engage the interests of other States, it is now recognised that in a 
 global environment, almost any form of crime, and especially forms such as 
 organized crime and corruption, affect such interests indirectly as matters of 
 global or regional security, stability and prosperity. Purely domestic organised 
 crime, corruption, economic frauds, trafficking in narcotic drugs, firearms and 
 other weapons, and trafficking in persons have all been cited as factors in 
 destabilising individual States and interfering with travel, trade and commerce 
 and other global interests. 


I also maintain that, as a standing body, the Commission and its Secretariat 
 represent an important opportunity and excellent value in an era of scarce 
        


10 Pursuant to General Assembly Resolution 65/230 of 21 December 2010, an open ended 
intergovernmental expert group established to study the subject-matter of cybercrime 
commenced its work in January of 2011. I serve as the Rapporteur of that group, which reports 
to the Crime Commission. In this book, I take no position on any of the issues before the 
group. It is merely suggested here that the Crime Commission and subordinate bodies such as 
the open-ended intergovernmental expert group in this case are the logical fora in which to 
discuss the issue as a matter of evident global concern. 



(22)resources. While progress at the international level may be slower than at the 
national level, States at all levels of development and with most if not all 
approaches to law and governance share a fundamental interest in preventing 
and suppressing crime. This often makes consensus possible on crime issues 
that may not be possible in other areas. This not only makes the Crime 
Commission a useful forum in which to seek solutions to crime problems, it 
also provides a convenient forum from which the beginnings of consensus on 
broader issues such as good governance, the rule of law and human rights may 
sometimes emerge. The very breadth of the crime prevention and criminal 
justice policy agenda also ensures that there will always be areas in which 
work is needed and in which consensus is possible, and in areas where criminal 
law is used in furtherance of other policy objectives, limited consensus may be 
possible on criminalisation elements even if it is out of reach on broader 
strategies.  



(23)
THE MEANINGS OF “CRIME”, 



“TRANSNATIONAL CRIME” AND 



“INTERNATIONAL CRIME”: USAGE IN THIS  BOOK AND WHY IT MATTERS TO THE 



COMMISSION 


Apart from “international crime”, which has acquired a meaning in 
 international law, these terms are largely political or criminological constructs 
 and not juridical ones. As will be seen below, what constitutes “crime” is 
 sometimes a legal concept within a State (e.g., where it is used to allocate 
 legislative and executive powers within a federal constitutional structure), but 
 the underlying concept is a chaotic debate between partisan politicians, 
 criminologists and other players, and there is no consistency among the various 
 States. There has, however, been much confusion, both in domestic 
 governments and among Commission delegates over the years. Whether an 
 issue is labelled as “crime” or not often depends more on the internal 
 institutional dynamics of the U.N. and whether a State feels it has better 
 prospects of achieving its goals in Vienna, New York, Geneva or elsewhere 
 and whether labelling it as “crime” will make action more palatable for other 
 delegations, or less so. “International crime” has been slow to evolve since the 
 closing of the Nuremburg Tribunals of 1945-46 and 1946-49, but as it re-
 emerges as a viable concept in the wake of the atrocities of Yugoslavia, Sierra 
 Leone and Rwanda and increasing pressure for supra-national accountability 
 when domestic accountability fails, there has also been confusion with the 
 more pragmatic – and less controversial – work of the Crime Commission. 


(i)  What is “crime”? 


In any discussion of this nature, some clarity with respect to the terms “crime”, 


“transnational crime” and “international crime” is needed. Even within States, 
 there is often no consensus on these terms or the underlying concepts, which 
 are fundamental to the mandates of the Commission, its raisons d’être, and the 
 nature and scope of its work in general and as it unfolds from one session to the 
 next. 


Regarding “crime”, most experts and Member States would agree on a 
functional definition or description based on the key factors that crime must be 
some form of conduct which can be defined by law and labelled as “crime” and 
which the State using the label chooses to deter and punish through the 
application of judicial penal sanctions. Beyond this, however, many of the 
abstract academic and philosophical debates about whether the purpose of 
criminal offences and criminal law should be based on religious, cultural or 
other constructions of morality; on more functional concepts such as the 



(24)causation of harm or preservation of social order; on political considerations; 


or on the protection or preservation of specific interests, 11 assume a very real 
 and pragmatic significance in the multilateral Commission, because many of 
 the assumptions that underlie these debates within a State or culture are by no 
 means common to all of the participating delegations.  


What may at first impression appear to be merely practical differences of 
 approach to legislative drafting, law enforcement or criminal procedure are 
 sometimes in reality manifestations of much more fundamental differences 
 concerning what criminal law is and why it exists, and can be rooted in ancient, 
 recent or ongoing historical developments of the State concerned. Elements of 
 common law, civil law and Islamic law which first arose as long as 2,000 years 
 ago remain influential, as do many of the religious, cultural and political 
 developments that have taken place over centuries and decades, ranging from 
 the English Magna Carta of 1215 and the gradual emergence of modern 
 concepts of constitutionalism, the rule of law and human rights during the 
 nineteenth and twentieth centuries to differences over nineteenth century 
 colonialism and the rise and fall of German national socialism and the Soviet 
 concept of “socialist legalism” in the twentieth century.12


Many examples of such differences and how they manifest themselves at the 
 Commission have arisen over the past two decades.13 Some of these are major, 
 enduring issues, but many are not as readily apparent, and while delegates are 
 aware of their superficial differences, the underlying gaps often escape notice. 


For example, the debate over whether terrorism should be included as a form of 


“crime” or not has arisen many times in the Commission, the negotiation of the 
 Palermo Convention and in many other fora in which the subject-matter of 
 terrorism itself has been discussed.14 Some of the issues arise from the ongoing 
        


11 Sources on the philosophical and other underpinnings of criminal law and punishment are 
 legion and beyond the scope of this book. A useful summary may be found in Ashworth, 5th
 ed., 2006.  


12 Reviews of the twentieth century events and their effects on the rule of law and approaches 
 to criminal law and procedure can be found in Tolley, 1994, chapter 4, and Müller, 1987, 
 English translation (D.L. Schneider), 1991. 


13 For a description of early debates between WEOG and Eastern European States on the basis 
 of crime and criminal justice and the implications on where it would be dealt with in the U.N. , 
 if at all, see Prof. Clark’s description of debates at the seventh (August 1949) ECOSOC 
 session, Clarke, 1994, chapter 1 at pp. 10-15. Generally, Soviet States regarded crime as much 
 more of a political matter, and aware of western dismissal of this idea, defended it as a purely 
 domestic issue not appropriate for the U.N. 


14 Whether to include terrorism as a form of transnational crime in the Palermo Convention, 
and if not, how best to use the Convention against terrorism and how it fit within the context of 
other anti-terrorism initiatives was a major issue during the negotiation of the Convention. See 
Article 2, paragraph (a), which excludes groups not seeking any “financial or other material 
benefit” from the definition of “organised criminal group”, the final report of the General 
Assembly Committee that produced the Convention, U.N. document A/55/383, at paragraph 
89, and the agreed notes for the Travaux Préparatoires, A/55/383/Add.1, at paragraph 7 (scope 
of application of the Convention). 



(25)political debates and conflicts in the Middle East and other regions, but they 
 also arise from different points of view regarding fundamental issues such as 
 the equality of individuals and States before the law, whether sovereign States 
 should be bound by their own laws, the extent to which the criminal law should 
 be used to protect the State and its essential interests, the use of crime and 
 crime-control or law enforcement measures for political ends, and the extent to 
 which activities normally considered to be crimes can be justified by 
 oppression, discrimination and other grievances. 


Regarding crime in general, States which embody large religious or ethno-
 cultural majorities tend toward concepts of crime based on shared moral 
 values, while States with more pluralistic and secular societies are more likely 
 to follow social models which limit the scope of criminal law to offences and 
 powers needed to prevent and punish specific harms. Formerly the preserve of 
 politicians and academics at the national level and of diplomats at the 
 international level, some of these debates have taken on a new life and vigour 
 as the advent of the Internet and other communications media have enabled 
 entire populations to engage in them, as the political transformations of 2011 in 
 the Middle East illustrate.  


Such political transformation is not a matter for the Commission, but the 
 underlying philosophical differences and the dynamic effects of globalisation 
 and technologies do have significant effects on views about the meaning and 
 scope of “crime”. Human rights and other fundamental values are often rooted 
 in constitutional or fundamental laws, with criminal law coterminous, but also 
 subordinate to them, in the sense that concepts of what can or should be 
 criminalized ends where the protection of constitutional rights begins. The 
 right to freedom of expression or speech illustrates this well, but a similar 
 dynamic arises with respect to other rights and other crimes. Many countries 
 which define themselves as “Islamic States” either by constitution or culture 
 consider some forms of expression as criminal blasphemy, for example, 
 whereas those with more diverse populations have found it necessary to allow 
 for dialogue among religions and between religious and secular communities 
 and have tended to curtail the scope of criminalization in favour of 
 constitutional or other protections of free speech or expression.  


Even in States where the dominance of free expression and discourse is clear, 
there are differences on the extent to which it can be curtailed and the 
justifications, if any for such curtailment. The views of the United States of 
America and its nationals and delegations on the scope of some forms of crime 
are established largely by that country’s First Amendment protection of “free 
speech” and prohibition of “prior restraint”, for example, whereas the views of 
nationals and delegates of most States from Western Europe, whose post-war 
constitutions contain more circumscribed concepts of “free expression” rights 
tend to have broader views of what is, or could be, within the scope of the 
criminal law. U.S. law allows for the criminalization of speech if and only if it 
specifically and directly advocates violence or constitutes clear incitement to 
commit other offences, going beyond indirect or abstract advocacy or offensive 



(26)opinion.15 German constitutional and criminal law also protects free expression, 
 but Germany can and does criminalise and prosecute what it considers to be 
 abuses of fact, such as Holocaust-denial, and opinion which is less directly 
 linked to violence, subversion. In the U.S., burning a cross on someone’s lawn 
 is not a crime, and neo-Nazi political extremists can march or demonstrate as 
 they please,16 while posting swastikas or other political and military symbols of 
 the national socialist era in Germany is a crime, if the context links them to 
 political expression. In some circumstances, the German offences extend to 
 expression which originates outside of its territory but is directed to, received 
 in or has effects in Germany.17  


While most States which protect the freedoms of religion, association and 
 expression as fundamental values would agree that blasphemy and religious 
 defamation offences could not be used based on the justification of promoting 
 or protecting one religion by the suppression of others, recent developments 
 such as the global reactions to the public burning of a copy of the Qur’an in the 
 United States and the publication of cartoon depictions of the Islamic Prophet 
 in Denmark have given harm-based justifications new attention.18 To use the 
        


15 Brandenburg v. Ohio, 395 U.S. 444 (at 447), U.S. Supreme Court, 9 June, 1969. 


16 Brandenburg v. Ohio, previous note, and Collin. v. Smith, 578 F.2d 1197 (1978) (7th Circ.), 
 certiorari (leave to appeal to the U.S. Supreme Court) denied, 439 U.S. 916 (1978). See also 
 Tribe, L., Constitutional Choices Harvard U. Press, (1st ed., 1985), chapter 13, and Decroos, 
 M.J.L., “Criminal Jurisdiction over Transnational Speech Offences: From Unilateralism to the 
 Application of Foreign Public Law by National Courts”, 13 European Journal of Crime, 
 Criminal Law and Criminal Justice, (2005), pp. 365-400. 


17 See: Brugger, W. “The Treatment of Hate Speech in German Constitutional Law”, (2002) 3 
 German Law Journal (online), available at http://www.germanlawjournal.com/ 


index.php?pageID=11&artID=212 , staff article “Federal Court of Justice (BGH) Convicts 
 Foreigner for Internet Posted Incitement to Racial Hatred”, (2001) 2 German Law Journal 
 (online), http://www.germanlawjournal.com/index.php?pageID=11&artID=67, Stegbauer, A., 


“The Ban on Right-Wing Extremist Symbols According to S.86a of the German 
 Strafgesetzbuch (Criminal Code), 8 German Law Journal (online), pp. 173-84 available at: 


http://www.germanlawjournal.com/index.php?pageID=11&artID=797 , and Entscheidung 


“Auschwitzlüge”, the Judgment in the “Auschwitz Lie” Case of 13 April 1994, Reports of the 
 Federal Constitutional Court (Appeal Chamber) (Entscheidungen des 
 Bundesverfassungsgerichts), BVerfGE, vol.90, pp. 241-255. Full German-language judgments 
 of the BverfG prior to 1998 are not available on-line, but an English summary of the case can 
 be found at: http://www.utexas.edu/law/academics/centers/transnational/work_new/german/ 


case.php?id=621. See also, Finer, Bogdanor, and Rudden, 1995, chapter 2 at pp. 35-39. 


18 See: “Afghans avenge Florida Koran burning, killing 12”, New York Times, 2 April, 2011, 
 which reports on the killing of 12 persons, at least 7 of them U.N. workers (and none of them 
 U.S. nationals), following the public burning of a copy of the Qur’an by a U.S. extremist and 
 the broadcast of the event on-line. The article notes that: “... Unable to find Americans on 
 whom to vent their anger, the mob turned instead on the next-best symbol of Western intrusion 


— the nearby United Nations headquarters. ‘Some of our colleagues were just hunted down,’ 


said a spokesman for the United Nations Assistance Mission in Afghanistan ...”. A reprint 
 appears on-line at: http://www.nytimes.com/2011/04/02/world/asia/02afghanistan.html? 


pagewanted=all. For a discussion of the subsequent U.S. debate of the boundary between free 
speech and actions which cause harm or put U.S. soldiers and others at risk, see also: 
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        Ambient temperature also correlated with a one month delay in circannual changes in  peripheral serotonin transporter density among both offenders and healthy control subjects, which
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        7  Tieteellisen tiedon tuottamisen järjestelmään liittyvät tutkimuksellisten käytäntöjen lisäksi tiede  ja korkeakoulupolitiikka  sekä erilaiset toimijat, jotka
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        Työn merkityksellisyyden rakentamista ohjaa moraalinen kehys; se auttaa  ihmistä valitsemaan asioita, joihin hän sitoutuu. Yksilön moraaliseen kehyk- seen voi kytkeytyä

    
      
          
        
            increase in the number of migrants and refugees coming from its Southeastern borders, which put the national border controls and migration manage-
        
      

        The new European Border and Coast Guard com- prises the European Border and Coast Guard Agency,  namely Frontex, and all the national border control  authorities in the member
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        The US and the European Union feature in multiple roles. Both are  identified as responsible for “creating a chronic seat of instability in Eu- rope and in the immediate vicinity
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        While the concept of security of supply, according  to the Finnish understanding of the term, has not real- ly taken root at the EU level and related issues remain  primarily a
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        Mil- itary technology that is contactless  for the user – not for the adversary –  can jeopardize the Powell Doctrine’s  clear and present threat principle  because it eases
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