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Abstract  


The  need  to  protect  the  earth  has  over  the  past  few  decades  become  an  issue  requiring  global 
 consensus.  This  is  necessitated  by  the  various  visible  effects  of  climate  change  brought  about  by 
 human quest to utilize the available natural resources. The growing interest of nations to collaborate 
 in the protection of the environment and preserve the continuous existence of the components of the 
 environment, is reflected in the various Treaties and international Conventions from the 20th century.  


The thesis explores the right to a healthy environment, and access to justice in environmental rights 
 matters  in  Nigeria.  The  research  questions  the  existence  of  the  right  to  a  healthy  environment  in 
 Nigeria, and whether the existence of such right guarantees access to justice. 


Nigeria is faced with several environmental challenges and issues of pollution. Thus, the research is 
 built  on  the  long  history  of  environmental  degradation  in  Nigeria  as  a  result  of  years  of  natural 
 resources exploitation to the detriment of the local host communities. Findings from the thesis are 
 that  although  Nigeria  has  a  substantive  right  to  a  healthy  environment  in  the  African  Charter  on 
 Human  and  Peoples’  Rights  (Ratification  and  Enforcement)  Act  and  procedural  rights  in  other 
 legislations, the absence of a fundamental right to a healthy environment in the Nigerian Constitution 
 and the non-justiciability provision in section 6(6)C has rendered the environmental rights ineffectual. 


Furthermore, this thesis finds that although the right to a healthy environment is a justiciable human 
 right in Nigeria, several factors hinder access to justice in environmental matters. Major challenges 
 militating against access to justice in environmental matters in Nigeria include public ignorance of 
 the legal frameworks on environmental protection; inordinate delay in the judicial system; high cost 
 of  litigation  and  restrictive  rules  of  locus  standi.  Considering  these  limitations,  the  practices  from 
 international and regional judicial bodies are studied in order to identify best practices in relation to 
 access to justice. The best practices identified inform recommendations that the Nigerian legal system 
 could adopt in order to improve access to justice in environmental matters.   


Key words  


Access to Justice, Human Right, Environment, Healthy Environment. 
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CHAPTER 1
  
 1.0 INTRODUCTION 

The state of the environment has overtime become a source of concern to the global system, 
 hence the steps taken by the members of international organizations in ensuring the protection 
 of  the  environment.  Nations  realized  the  need  to  preserve  the  environment  for  humanity’s 
 continuous  existence.  The  impact  of  the  environment  on  human  life  is  undisputed  in  the 
 international sphere. Thus, it has been acknowledged that the environment plays a major role in 
 sustaining humankind. The interpretation that could be given to this is that the subsistence of 
 humans is dependent on the environment.1 The effect of the developmental activities of humans 
 have  taken  a  toll  on  the  environment,  thereby  necessitating  the  need  for  environmental 
 protection.  These  human  activities  such  as  natural  resources  exploration  and  exploitation, 
 deforestation,  industrialization,  are  some  of  the  factors  behind  environmental  degradation. 


Furthermore,  the  aftermaths  of  these  human  activities  took  a  global  dimension,  and  as  such 
 required  international  collaboration  at  an  attempt  at  resolution.  The  environmental  problems 
 took the form of pollution, flooding, global warming, loss of biodiversity and shortage of fresh 
 water. 


The growing concern for a healthy environment is evident from the actions and responses of the 
 international  concerted  efforts  by  states  which  gave  rise  to  the  Conference  on  Human 
 Environment  (1972),  organized  in  Stockholm.  The  document  embodying  the  resolution  of 
 member states at the conference, first recognized a healthy environment as a human right. This 
 attest to the fact that there appears to be a burgeoning link that exists between human rights and 
 the protection of the environment.2 According to Emejuru, the nexus between human rights and 
 the protection of the environment establishes the fact that a healthy environment is a prerequisite 
 for maintaining a way of life of a high caliber.3 Some scholarsare of the opinion that the main 
 purpose for protecting the right to a healthy environment is to ensure the preservation of human 
 beings from harm.4 Also, it was opined that although human rights evolve from the basic belief 
        


1 Fayemi – Amadi – Bamidele 2005, P. 223. 


2 Weiss 1992, p.19. 


3 Emejuru Journal of Law, Policy & Globalization 2015, p.105. 


4 See Daly – May Journal of Human Rights & the Environment 2016, P.20; Art.1 of the United Nations 
Conference on Human Environment 1972. 
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in one’s own integrity, environmental laws sets out the procedure for sustaining the decency of 
 human  life.5 Thus,  considering  the  protection  of  the  environment  as  a  human  right  became 
 necessary due to apprehension that the environment will impede on  the actualization of human 
 rights.6


The  nexus  between  human  rights  and  the  environment  manifests  in  three 
 dimensions; ¨interpreting the existing human rights to achieve environmental protection goals, 
 invoking the environmental rights instrumentally to protect other human rights,  and creating a 
 clear-cut  human  right  to  a  healthy  environment¨.7 The  first  dimension  envisages  a  scenario 
 wherein  fundamental human rights are applied toprotect the environment. Most of the older 
 Treaties on human rights did not take the environment into consideration, as the environment 
 was not a matter for concern as at the times the Treaties were signed.8 Environment became a 
 human  rights  concern  following  the  period  the  Stockholm  Declaration  recognized  the 
 connection between human rights and environmental protection. Based on the foregoing,  the 
 protection of the environment is taken to be an essential element for the satisfaction of human 
 rights.9 There are several cases where damage done to the environment has given rise to cases 
 where the victims claim allege breach of human rights.10 The tribunals in the aforementioned 
 cases interpreted the conservation of the environment based on existing human rights.  


The preservation of the environment could also be achieved by creating a distinct human right 
 to  a  healthy  environment.11 The  formulation  of  the  right  to  a  healthy  environment  aimed  at 
 environmental protection evolved from the Stockholm Declaration.12 Several international and 
 regional Treaties and Conventions utilized statements alluding to a right to environment. The 
 African  Charter  on  Human  and  Peoples  Rights  is  the  first  human  rights  Treaty  to  establish 


       


5 Agrawal 2013, p.671. 


6 Boyle EJIL 2012, P. 613. 


7 Anderson- Boyle 1996, p.4. 


8 Human Rights instruments such as the Universal Declaration on Human Rights,1945; the International 
 Covenant on Economic, Social and Cultural Rights,1966; European Convention on Human on Rights,1950. 


9 Eaton Boston University Int’l Law Journal 1997, p.300. 


10 See Powell & Rayner v. U.K 172 Eur. Ct. H.R. (Ser.A), 1990; Fredin v. Sweden 192 Eur. Ct. H.R. 


(Ser.A),1991.  


11 Lee Columbia Journal of Environmental Law 2000, P.286. 


12 Shelton Stanford Journal of International Law 1991, P.112. 
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the ¨right to a satisfactory environment¨.13 Another regional instrument, the Additional Protocol 
 to the American Convention on Human Rights in the Area of Economic, Social and Cultural 
 Rights ("Protocol of San Salvador"), followed suit in providing for ¨a right to live in a healthy 
 environment¨.14   According  to  Shelton,  following  this  regime  evolves  the  ¨right  to  prior 
 information,  a  right  to  participate  in  decision-making,  and  a  right  to  recourse  to  judicial 
 authority¨.15  


Thirdly, the right to environment has been invoked in the protection of other human rights, such 
 as  the rights  to  dignity16, right  to  health17, and  the right  to  life.18 This  pathway  proposes that 
 human rights can only be fully satisfied in an environment of a high quality. 


An  allusion  to  a  ‘healthy  environment’  relates  to  a  certain  conditions  or  character  which  the 
 environment should feature.19 There is no universal qualifier to describe an environment which 
 is clean and healthy, nor the physical state that the environment should appear in to qualify as a 
 violation of the right to a healthy environment.20 Various terms have been utilized to allude to 
 the physical state of the environment; such as ‘clean’, ‘satisfactory’, ‘healthful’, or ‘adequate 
 environment’.21 A  right  to  a  healthy  environment  cannot  exist  alone  without  machineries 
 guaranteeing the enforceability of such right.22 Therefore, there exist as a corollary to the right 
 to a healthy environment, an established relationship between the right and the concept of access 
 to justice. 


1.1 BACKGROUND OF THE STUDY 


Tales of pollution and environmental degradation have been the plight of the natural resources-
 rich Nigeria. Since the discovery of petroleum in 1956 to date, the “resource curse plague” has 
 befallen the nation. The largest oil spill which occurred in  Bayelsa state, southern Nigeria in 


       


13 Article 24 of the African Charter on Human and Peoples Rights 1981. 


14 Article 11 of the Additional Protocol to the American Convention on Human Rights. 


15 Shelton Stanford Journal of Human Rights 1991, p.117. 


16 Art.1 of the Stockholm Declaration shows the nexus between the environment and human dignity. 


17 SERAC v. Federal Republic of Nigeria (2001) AHRLR 60. 


18 The case of the Yanomani People of Brazil. V. Government of Brazil. 


19 Thorme Denv. Journal of Int`l Law & Policy 1990, p.309. 


20 Attapatu Tulane Environmental Law Journal 2002, P.65 


21 Article 24 of the African Charter on Human and Peoples Right 1981; Macdonald European Energy and 
 Environmental Law Review 2008, P.215. 


22 Kostic 2006, P.129. 
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January 1989 had over 400,000 barrels of crude spewed onto the farmlands, rivers and into the 
 Gulf of Guinea.23  Reports show that Nigeria has had over 10,000 oil spills in the southern oil 
 producing region, with Shell Bp and Nigerian Agip oil company causing over 500 spills in 2014 
 alone.24 There are a lot of visible effects of environmental denigration in the different regions 
 of  the  country.  The  oil-  bearing  communities  in  the  southern  part  of  Nigeria,  experience  the 
 deleterious effects of oil exploration and exploitation. From contamination of ground water and 
 farmlands, loss of marine ecology, carbon soot in the air to loss of means of livelihood.25 The 
 condition of the environment is the same in the northern part of the country, which is faced with 
 the effects of deforestation and desertification, leading to increase in natural disasters such as 
 flood and drought.26 Another incident of the dumping of radioactive waste in the remote village 
 of Koko in Delta state, culminated in the fouling of the air and fresh water in the area and in 
 neighbouring towns.27 Thus, the people of these areas can be said to have had their fundamental 
 human rights violated due to mining and industrial activities. The case of the oil spills in the oil 
 producing  states  in  the  south  is  peculiar  and  notorious  due  to  the  level  of  devastation  in  the 
 region.  


As  a  way  of  speaking  out  against  the  level  of  damage  to  the  environment  due  to  the  oil 
 exploitation  activities,  the  indigenes  of  the  various  communities  began  carrying  out 
 demonstrations and peaceful agitations against the government agencies and the oil companies 
 demanding the protection of their environmental human rights.28 The most prominent voice in 
 demanding for such rights was the late Ken Saro-Wiwa, who formed the organization called the 
 Movement for the Survival of the Ogoni people (MOSOP). The organization had the objectives 
 of resisting the continuous denigration of their environment, and to demand justice and equal 
 involvement in decision-making concerning the natural resources in the state.29 The demands of 
        


23 www.theguardian.com/environment/2011/aug/04/oil-nigeria-spills-fines-fights, last accessed 04/01/2018 


24 www.amnesty.org/en/latest/campaigns/2015/11/shell-clean-up-oil-pollution-niger-delta/ last accessed   
 06/03/2018. 


25 United Nations Environmental Programme Report 2011; Ordinioha – Brisibe Nigerian Medical Journal 2013, 
 p.6. 


26 Gadzama – Ayuba World Journal of Science, Technology and Sustainable Development 2016, P.19. 


27 Punch News online of 3rd March 2018, Available at https://punchng.com/koko-community-can-never-recover-
 from-1988-toxic-waste-saga-prof-akaruese/ (last accessed on 12/04/19). 


28 Ebeku African Human Rights Journal 2003, P.159-160. 


29 Tam-George Canadian Review of Comparative Literature 2010, p.298. 



(28)2 


the organization were based on the human rights provisions of the African Charter on Human 
 and Peoples Rights (ACHPR), which the country had ratified then.  Article 24 of the African 
 Charter  provides  that  “all  peoples  shall  have  the  right  to  a  general  satisfactory  environment 
 favourable  to  their  development”.30 Several  international  organizations  like  Greenpeace, 
 Bodyshop, and Amnesty International joined the campaign, to publicize the struggle of Ogoni 
 people  demanding  environmental  justice  in  the  international  media.31 The  attitude  of  the 
 government towards the  protection of the environment, and the preservation of the right to  a 
 healthy  environment,  was  evident  when  it  ordered  for  the  summary  execution  of  Ken  Saro-
 Wiwa and eight other environmental rights activists on November 10, 1995.32 They were tried 
 and found guilty by a special tribunal established by the then military government on trumped-
 up charges of incitement and murder to stop the environmental right activism in the region.33
 These events took place in flagrant disregard of  the provisions on human rights in the African 
 Charter  on  Human  and  Peoples  Rights  (Ratification  and  Enforcement)  Act.  Thus, 
 notwithstanding  these  legislation  embodying  the  right  to  a  healthy  environment,  Ken  Saro-
 Wiwa and the other indigenes of Ogoniland were denied access to justice. 


The  1999  Constitution  of  the  Federal  Republic  of  Nigeria,  promulgated  few  years  after  this 
 incident failed to provide for the right to a healthy environment, notwithstanding the fact that 
 the nation had earlier domesticated the right through the African Charter on Human and Peoples 
 Rights  Act.  The  Constitution  merely  placed  an  obligation  on  the  state  to  conserve  the 
 environment,  without  more.34 Furthermore,  provisions  bordering  on  the  protection  of  the 
 environment  were  included  in  chapter  II  of  the  Constitution,  which  spells  out  unenforceable 
 state directive principles.35 Further undermining the ability of citizens to obtain access to justice, 
 the  Constitution  divests  the  court  of  the  jurisdiction  to  entertain  matters  on  environmental 
 issues.36 The  wordings  of  section  6(6)C  of  the  Constitution  clearly  states  that  ¨the  directive 
        


30 Art.24 of the African Charter on Human and Peoples Rights 1981. 


31 Tam-George as in note 29 above, at 306;   www.amnesty.org/en/documents/afr44/020/1995/en/ last accessed 
 4/6/2018. 


32 Paki – Ebienfa International Journal of Humanities and Social Science 2011, P.141 


33 Available at  https://www.independent.co.uk/news/world/it-took-five-tries-to-hang-saro-wiwa-1581703.html 
 (last accessed on 04/05/2019). 


34 Sec. 20 of the 1999 Constitution of the Federal Republic of Nigeria (As amended). 


35 Sections 13 – 24 of the 1999 Constitution of the Federal Republic of Nigeria. 


36 Section 6(6)C of the 1999 Constitution of the Federal Republic of Nigeria (As Amended). 
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principles of state policy in chapter II¨ are beyond the jurisdiction of the courts.37 The policy on 
 the  protection  of  the  environment  forms  the  basis  upon  which  all  legislation  aimed  at 
 environmental protection are passed. The Constitution placing a duty on the state to protect and 
 preserve the environment on the one hand, while ousting the jurisdiction of the court to hear 
 matters bothering on the environment on another hand shows an unwillingness on the part of 
 the state to fulfill the duty of protecting the environment.38  


The quest to obtain access to justice with regards to the right to a healthy environment continues. 


It  is  a  petrifying  fact,  as  the  assessment  carried  out  by  the  United  Nations  Environment 
 Programme(UNEP) in the petroleum producing regions indicates, that the clean-up of the areas 
 will take 30 years on the average.39 Unfortunately, no serious efforts have been made to remedy 
 the  environmental  damages  in  other  parts  of  the  country,  as  they  do  not  have  significant 
 influence on the economy of the nation.   


1.2 EVOLUTION OF ENVIRONMENTAL RIGHTS IN NIGERIA 


The  government  of  the  nation  did  not  take  up  the  obligation  to  conserve  and  preserve  the 
 environment in order to provide an integrated approach to govern the natural resources.40 The 
 journey  of  environmental  rights  legislation  in  Nigeria  is  usually  classified  into  two;  the  pre-
 Koko toxic waste incident (prior to 1988), and the post-Koko regime (1988 – until present).41
 The years preceding the dumping of toxic radioactive waste in Koko village (Koko incident) 
 saw the government tackling issues of the environment only in response to damages after they 
 must have occurred.42 Legislation were tailored to precisely resolve the issues arising from the 
 new oil exploration .43 The adoption of the United Nations Conference on Human Environment 
 was  an  awakening  for  all  nations,  on  the  right    to  a  healthy  environment.  Principle  1  of  the 


       


37 Section 6(6)C ibid. 


38 Fagbohun AAU Law Journal 2002, P.44 ; Sec. 6(6)c of the Constitution of Nigeria deprives the courts of the 
 jurisdiction to look into matters pertaining to the failure of any person or state body to act under the duties of the 
 state in rights listed in chapter II of the constitution. 


39 Available at Web.unep.org/disastersandconflicts/where-we-work/nigeria/what-we-do/environmental-
 assessment-ogoniland-report (last accessed on 05/01/2018). 


40 Ogunba Vermont Law Review 2012, p.674. 


41 Fagbohun 2010, p.285. 


42 Atsegbua – Akpotaire – Dimowo 2004, P.5. 


43 The Oil Terminal Dues Decree 1969; The Oil Terminal Dues Decree 1969 (the law was aimed at ensuring 
environmental protection against oil spillage); Petroleum Act 1969. 
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Stockholm declaration provides that “every man has the fundamental right to freedom, equal 
 and adequate condition of life, in an environment of a quality that permits a life of dignity and 
 well-being”.44 As earlier stated, the Declaration which was the outcome of this Conference, was 
 the first international instrument to acknowledge the fact that every human holds the right to 
 live in a clean and healthy environment.  


In the years before the Koko dumping incident, there were only a handful of legislations for the 
 management of the natural resources, which had no bearing on the protection of the environment; 


as the government at the time did not understand the need to protect the environment.45 During 
 that period, developing countries interpreted the campaign by developed nations to protect the 
 environment    to  be  a  scheme  to  induce  them  to  channel  the  resources  meant  for  national 
 industrialization and development to the fight to curb pollution.46 Despite being a party to the 
 Conference on Human Environment that produced the Stockholm Declaration which embody 
 the human right to a healthy environment, Nigeria did not promulgate any legal framework for 
 the protection of the environment or entrenching the right to a healthy environment. In the face 
 of an absence of legislation establishing and guaranteeing the right to a healthy environment, 
 citizens relied on common law remedies in attempt to access justice; in cases such as Umudje 
 v. Shell Petroleum Development Co. Ltd.47 Several other cases were instituted against some of 
 the  multi-national  oil  companies  operating  in  Nigeria  on  environmental  human  rights 
 violation.48 The attitude of the courts in the adjudication of environmental rights infringement 
 cases towed the part of uncertainty, as most of the decisions of the lower courts were upturned 
 at the appellate courts.49 The onerous burden of proof on the plaintiffs to prove a breach of a 
 duty of care on the part of the companies in cases of negligence, and the issue of who has the 
 legal right to bring such a suit weighed in on the decisions of the court in these cases.50 So far, 
        


44 Principle 1 of the United Nations Conference on the Human Environment, 11 ILM 1416 (1972). 


45 Ogbodo Annual Survey of International and Comparative Law 2009, P.2-3. 


46 Nwafor African Research Review 2010, p.492. 


47 (1975) 9/11 S.C, p.115 the Supreme Court dismissed the claims of the applicants, as the court did not see how 
 the actions of the company inflicted harm on the land of the applicants. 


48 Atubin v Shell Petroleum Development Company (SPDC) (Unreported) Suit No. UAC/73 12 November 1973;


Sam Ikpede v Shell BP Petroleum Development Company Nigeria [1973] MWSJ 61. 


49 Shell Petroleum Development Company v. Chief G.BO. Tiebo VII (2005) 9 MJSC 158. 


50 Seismograph Services Ltd v. Akpruoyo (1974) 6 SC 119 at 136; Seismograph Services (Nigeria) Ltd v. 


Kwavbe-Ogbeni  (1976) All NLR. 
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there is no case against the state yet for breach of the constitutional duty to provide a clean and 
 safe environment before the national courts.  


The toxic waste dump incident in Koko, a small village in the then Bendel state of Nigeria, was 
 a  rude  reawakening  for  the  Nigerian  government  to  take  drastic  actions  to  preserve  the 
 environment.51 Sometime in June 1988, an Italian company in conjunction with an Italian agent 
 in Nigeria, paid an indigene of Koko village to use the empty space in his residence as a dumpsite 
 for over 2000 drums of radioactive waste. The public outcry, coupled with the efforts by the 
 media drew the attention of the then military government to the state of the environment in the 
 village.52 These  series  of  events  led  the  government  to  adopt  drastic  measures  by  setting  up 
 institutional frameworks and several legislation on environmental protection.53 The legislation 
 that relates directly to the protection of the right of the citizens to a healthy environment is the 
 Environmental  Impact  Assessment  Act,1992.54 Section  7  of  the  Act  provides  for  mandatory 
 participation of the public in decisions regarding the assessment of the impact of a project on 
 the environment.55 Furthermore, Sec.8 of the Act debars the environmental impact assessment 
 agency from giving a decision on the authorization of a project before the effluxion of the period 
 within which the comments of the public can be considered.56 Adding to this, section 9(2) of the 
 Act  provides  that  the  environmental  impact  assessment  report  of  the  agency  is  to  be  made 
 available to any interested person. In event that nobody shows an interest in the report, the Act 
 imposes an obligation on the agency to publish the report to notify the public.57 The presence of 
 legislations providing for protection of the environment and embodying the right to a healthy 
 environment did not advance the cause of access to justice in environmental matters. This is the 


       


51 Ogbodo ibid, P. 2. 


52 www.nationalmirroronline.net/files/new/koko-toxic-waste-dump/ last accessed on 31/11/2018. 


53 The Federal Environmental Protection Agency Act,1988 was created with the agency charged with the 
 administration and enforcement of the environmental law. See also the Harmful Waste (Special Criminal 
 Provisions) Act, 1988; Environmental Impact Assessment Act,1992. 


54 Environmental Impact Assessment Act, 1992 now Cap E12 LFN 2004. 


55 Sec. 7 Ibid. 


56 Section 8 Ibid. 


57 Sec. 9(2) of Environment and Impact Assessment Act 1992. 
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case, as a majority of the actions instituted based on the infringement of the provisions of any 
 of these legislations, failed on grounds of lack of legal right to institute the suit.58


Towing the path of the international community, the African state members of the Organization 
 of African Union adopted the African Charter on Human and Peoples Rights,1981. Of relevance 
 is  Art.24  of  the  Charter,  which  established  the  right  of  the  peoples  to  a  satisfactory 
 environment.59 This was the first treaty to document a substantive right to a healthy environment. 


In  the  wake  of  this  incident  and  in  furtherance  of  her  international  commitments,  Nigeria 
 transposed in exact termstheprovisions of the African Charter on Human and Peoples Rights.60
 The provision for the right to a healthy environment in Nigeria is couched in a manner that the 
 right  is  available  only  as  a  group  right.61 This  appears  to  be  in  contrast  with  the  spirit  and 
 intendment of the Act, as it negates the foundation of human rights, which is recognized as an 
 individual right under the Constitution.62   


In addition to the Act, the Constitution of Nigeria acknowledges the importance of a healthy 
 environment and places ¨a duty on the state to protect and preserve the environment¨.63 However, 
 divesting the judiciary of the power to adjudicate over the issue of breach of the right to a healthy 
 environment begs the question of the normative forceof this right.  Sec. 6(6)C of the constitution 
 provides that:  


¨the judicial powers vested in accordance with the forgoing provisions of  this 
 section: - (a) shall not except as provided by this constitution, extend to any 
 issue or question as to whether any act of omission by any authority or person 
 or as to whether any law or any judicial decision is in conformity with the
 fundamental objectives and directive principles of state policy set out in chapter 
 II of this constitution¨.64


       


58 Oronto Douglas v. Shell Petroleum Development Co. (1999) 2 NWLR (Pt. 591) at 466;Centre for Oil 
 Pollution Watch vs. NNPC (2013) 15 NWLR (Pt.1378) at 556. 


59 See Sec. 24 of the African Charter on Human and Peoples Rights, 21 I.L.M 58 (1982). 


60 See the African Charter on Human and Peoples Right (Enforcement) Act 1983. 


61 See Sec. 24 ibid. 


62 See generally Chapter IV of the 1999 Constitution of the Federal Republic of Nigeria (As Amended). 


63 Sec. 20 of the Constitution of the Federal Republic of Nigeria 1999 (As Amended). 


64 Sec. 6(6)C Ibid. 
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The court has had the opportunity to adjudicate on the legal effect of the above stated subsection 
 of the constitution in some decided cases. In Registered Trustee of Roman Catholic Schools and 
 Others vs. Attorney-General of Lagos State, the court was asked to interpret the fundamental 
 rights of the applicants to establish and operate private schools pursuant to section 32(2) of the 
 1979 Constitution of the Federal republic of Nigeria. Also, the obligation of the government to 
 guarantee  uniform  and  sufficient  academic  activities  following  section  18(1)  of  the  1979 
 Constitution.65 In arriving at a decision, the court elucidated on the provisions of section 18 of 
 the  1979  Constitution  vis-à-vis  the  non-justiciability  provision  under  section  6(6)C  of  the 
 Constitution. The court of Appeal per Nasir Mamman JCA held that despite the fact that the 
 court is obligated to apply the stipulations of Chapter II of the Constitution, the court can only 
 interpret the provisions on fundamental objectives and directive principles of state policy subject 
 to  the  overriding  section  (Section  6(6)C).66 Although  the  suit  does  not  border  on  the 
 environment,  matters  on  the  environment  and  education  fall  within  Chapter  II  of  the 
 Constitution. The decision of the court in this case harps on the non-justiciability of subject-
 matters  contained  in  Chapter  II  of  the  Constitution,  hence  applicable  to  issues  on  the 
 environment. The guarantee for the enforcement of the right to a healthy environment becomes 
 questionable in the face of this constitutional limitation.


1.3 STATEMENT OF PROBLEM 


Despite the legislative developments of the law relevant to environmental protection in Nigeria, 
 several challenges still undermine access to justice in issues that border on the environment. The 
 first is the lack of a justiciable constitutional right to a healthy environment. Due to this gap, 
 there is no strong normative ground to ensure that instances of environmental degradation are 
 remedied  and  compensation  for  damage  suffered  are  awarded.  The  second  challenge  is  the 
 attitude of the court towards adjudication of environmental rights infringement cases. The courts’ 


strict  reliance  on  technicalities  and  placing  economic  development  above  environmental 
 protection inhibits access to justice. The thesis questions whether the presence of a human right 
 to  a  healthy  environment  guarantees  the  enforceability  of  such  right.  The  problem  to  be 
        


65 Registered Trustee of Roman Catholic Schools and Others vs. Attorney-General of Lagos State (1981) 2 
 NCLR 337 CA. 


66 Ibid at p.350 per Mamman Nasir PCA. 
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