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                    The quest for methodology begins from terminology. In the continental tradition,
 normative ‘legal doctrine’ or doctrinal study of law refers to an internal inquiry using
 the concepts of the legal system. On the other hand, in some parts of the 
 English-speaking world, ‘legal science’ as a concept is either bizarre – and ‘legal scholarship’


is used as a catch-all instead – or might refer to a mixed bag of other descriptive
 non-legal disciplines that study the law from an independent theoretical framework.16
 Van Hoecke illustrates the legal doctrine with various disciplines: a) hermeneutic
 (textual interpretation like a literary researcher), b) argumentative (focusing more
 on the arguments, rather than the interpretation as such), c) empirical (employing
 existing information, for example, judicial practice as in legal realism), d) explanatory
 (explaining the ‘why’ of rules and other legal concepts), e) axiomatic (formally using
 logic and legal concepts), f) logical (implying a moderated version of purely axiomatic
 discipline), and g) normative (taking normative positions and making choices even


15 On the importance of ‘why’ questions in legal research, see the discussion below on methodology
 and Rob van Gestel and Hans-Wolfgang Micklitz, ‘Revitalizing Doctrinal Research in Europe: What
 About Methodology?’ in Ulla Neergaard, Ruth Nielsen, and Lynn Roseberry (eds),European Legal
 Method – Paradoxes and Revitalization(DJØF Publishing 2011) 70–71.


16 See eg Pauline C Westerman, ‘Open or Autonomous? The Debate on Legal Methodology as a
 Reflection of the Debate on Law’ in Mark Van Hoecke (ed),Methodologies of Legal Research: Which
 Kind of Method for What Kind of Discipline? (Hart 2011) 94, 110. Yet there are more choices
 than choosing between a doctrinal approach and an external approach, see Jan BM Vranken,


‘Methodology of Legal Doctrinal Research: A Comment on Westerman’ in Mark Van Hoecke (ed),
Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline?(Hart 2011)
118–20 with references.


at the risk of subjectivity).17 In this study, the focus is more on argumentative than
 hermeneutic and normative elements: balancing and the lack of one right answer
 emphasises the imporance of argumentation. Further, a hermeneutical or logical study
 is not possible due to the lack and terseness of authoritative and normative material.18
 In the traditional Finnish (and to a degree continental) view, the goal of legal
 doctrine or ‘doctrinal study of law’ must be to systematise and/or provide interpretative
 suggestions on legal norms from the perspective of a judge. In other words, a doctrinal
 study that does not provide a substantiated resolution would not be useful either for
 courts or for other scholars.19 Some differences between researchers and judges in
 legal sources, methods, and values are acceptable, however.20


Nowadays, the conception of legal scholarship is broader. There are more legal
 methods and doctrinal study can also be conducted from different vantage points.21
 There are also a number of justifiable models of interpretation; each individual,
 whether a scholar or a judge, might balance these in a slightly different manner. For
 example, Siltala demonstrates this with ten ‘frames of interpretation’.22 Indeed, van
 Gestel and Micklitz have put it aptly:


European doctrinal legal research should befreed from the role model and research methods
 of the judgeas its sole point of reference and look for answers to the question of what
 can be the added value of a legal scholarship that goes beyond being a service to legal
 practice.23


They conclude that academic legal research should primarily be engaged with
 questions such as trying to understand what is behind the law on a certain subject,


17 Mark Van Hoecke, ‘Legal Doctrine: Which Method(s) for What kind of Discipline?’ in Mark Van
 Hoecke (ed),Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline?


(Hart 2011) 4–10, 17. Van Hoecke mostly dismisses explanatory and axiomatic disciplines.


18 However, there are some differences in emphasis between the articles; for example, Article II had
 a more empirical focus, and the latter part of this overview also includes explanatory elements.


19 See eg Aulis Aarnio, The Rational as Reasonable: A Treatise on Legal Argumentation(D Reidel
 Publishing 1987) 14–16; Aulis Aarnio,Laintulkinnan teoria(WSOY 1989) 57; Aulis Aarnio,Essays
 on the Doctrinal Study of Law(Springer 2011) 19–22.


20 See Aarnio,Laintulkinnan teoria(n19) 59–61; Jussi Syrjänen,Oikeudellisen ratkaisun perusteista
 (Suomalainen Lakimiesyhdistys 2008) 181–82. For a critique and differences in the roles,
 see Martijn Hesselink, ‘A European Legal Method? On European Private Law and Scientific
 Method’ (2009) 15 ELJ 20, 21–23; Geoffrey Samuel,Epistemology and Method in Law(Ashgate
 2003) 113–20 Raimo Siltala,Oikeudellinen tulkintateoria(Suomalainen Lakimiesyhdistys 2004)
 346–55, 534–40; Pekka Timonen, ‘Tutkijan ja tuomarin oikeuslähdeoppi: Oikeuslähdeopin eräiden
 lähtökohtien tarkastelua’ (1989) 87 Lakimies 666, 670–71; Janne Kaisto,Lainoppi ja oikeusteoria:


Oikeusteorian perusteista aineellisen varallisuusoikeuden näkökulmasta(Edita 2005) 347–48.


21 See eg Vranken (n16) 113 fnn 6–7; Raimo Siltala, Oikeustieteen tieteenteoria(Suomalainen
 Lakimiesyhdistys 2003) 103ff; Hesselink (n20) 27ff. Aarnio seems to maintain relatively strict
 rules on what would qualify as legal dogmatics, while accepting the possibility of other forms of
 legal scholarship; see Aulis Aarnio,Reason and Authority: A Treatise on the Dynamic Paradigm of
 Legal Dogmatics(Ashgate 1997) 75–78.


22 Raimo Siltala,Law, Truth, and Reason: A Treatise on Legal Argumentation(Springer 2011); Siltala,
 Oikeudellinen tulkintateoria(n20) 335–39, 344.


23 Van Gestel and Micklitz (n15) 70 (emphasis in the original, citation omitted).


why the lawmakers operate as they do, and why the law says what it says. In contrast,
 legal practitioners focus on dealing with legal problems and do not have time to look
 for answers to these ‘why’ questions.24


The primary argument is that legal scholarship needs to go beyond legal practice.


One way to accomplish this would be to examine the issues in more depth, and focus
 on those arguments that have been absent in the legal practice. Another way, as also
 reflected in the stance on ‘why’ questions, is to apply methods whose object of interest
 is more extensive than merely the surface layer of legal provisions.25 I agree with and
 employ both perspectives: the former with an approach of tight scrutiny and the latter
 using socio-legal study as well.


On the former, I employ intense and even critical scrutiny in order to accomplish
 more than a descriptive study.26 In particular, in examining case law and the literature
 I seek to uncover insufficiently substantiated interpretations and illuminate 
 under-represented perspectives. Instead of merely neutral examination from established
 institutional premises, the selected approach emphasises the necessity of scholarship
 to remain critical, exceeding legal realism and serving only the needs of the legal
 practise.27 One specific means is provided by so-called critical constitutionalism,
 where fundamental rights analysis provides a heuristic methodology ‘capable of 
 distin-guishing and weighing constitutionally relevant rights, interest positions and values’


in the context of a particular case.28 This also provides an opportunity to identify and
 as appropriate challenge the ‘structural proprietarian bias’ of interpretations related
 to IPR and apply constitutionalism through fundamental rights to copyright law.29


24 See van Gestel and Micklitz (n15) 70–71; Ulla Neergaard and Marlene Wind, ‘Studying the EU
 in Legal and Political Sciences Scholarship’ in Ulla Neergaard and Ruth Nielsen (eds),European
 Legal Method – in a Multi-Level EU Legal Order(DJØF Publishing 2012) 270, 277–79. Similarly in
 Roger Cotterrell,Law’s Community: Legal Theory in Sociological Perspective(OUP 1995) 25–26:


‘Sociological analysis of law has as its sole unifying objective the attempt to remedy the assumed
 inadequacy of lawyers’ doctrinal analyses of law.’ Beyond this, sociological analysis may have a
 variety of aims. In Hesselink (n20) 31–32, it is noted that multi-disciplinary research takes into
 account different perspectives and will lead to more informed and balanced judgement.


25 One can draw on the law’s deeper levels in the interpretation of surface-level legal material. This
 also enables non-subjectivist criticism of this material. According to Tuori, ‘[a] central part of
 this critical work consists indisclosure of the often implicit social theoretical assumptions on which
 these doctrines are based’ (emphasis added). See Kaarlo Tuori,Critical legal positivism(Ashgate
 2002) 320. On the various objects of research and interests of knowledge in various forms of legal
 scholarship, see Siltala,Oikeustieteen tieteenteoria(n21) 126–29, 137.


26 Similarly, Tuomas Mylly,Intellectual Property and European Economic Constitutional Law: The
 Trouble with Private Information Power(IPR University Center 2009) 200, calls for the necessity
 of extending constitutionalism in the form of critical discourses challenging the branch of law
 specific developments. Likewise, van Gestel and Micklitz (n15) 38–39, 71, require that doctrinal
 legal scholarship should avoid being lured into ‘herd behaviour’ and start asking critical questions.


27 For example, Siltala, Oikeustieteen tieteenteoria(n 21) 141–44 calls the former ‘an 
 analytical-descriptive approach’.


28 Juha Karhu, ‘Perusoikeudet ja oikeuslähdeoppi’ (2003) 101 Lakimies 789, 803; Mylly,Intellectual
 Property and European Economic Constitutional Law(n26) 151.


29 Ibid, 112–13, 201ff, 378, and more recently, Tuomas Mylly, ‘The constitutionalization of the
European legal order: Impact of human rights on intellectual property in the EU’ in Christophe


Therefore, the critique, when applied, is inherent and internal to the law and by the
 law. That is, the yardstick of justification is defined by the constitutional principles,
 fundamental rights and other ‘core values’ of the legal system rather than by external
 factors.30 These findings could be used to improve the robustness of reasoning while
 still reaching the same conclusions or to reach other conclusions. All in all, I attempt to
 provide the ideal (sollen) interpretation supported by the most authoritative sources.


One could also call the method a form of modern European IPR doctrinal 
 scholar-ship, where it is characteristic to examine broadly the legal provisions, principles of EU
 law, fundamental rights, technological aspects as well as business models and market
 requirements.31 Indeed, in interpretative or even materially unregulated situations
 such as ones studied here, answers to legal questions cannot be discerned based on
 textual interpretation. Sources such as travaux préparatoiresare typically not very
 helpful either, because they provide little or no additional context that would help in
 discerning the legislator’s intent.32 Also more generally, Hesselink notes that European
 legal culture is less formal, dogmatic and positivistic than national cultures in Europe
 have been. This leads to the legal method admitting more substantial arguments.33


In this study, providing an explicit resolution in many situations would require
 difficult balancing based on case-by-case dependent facts. This applies in 
 particu-lar to proportionality evaluation between numerous competing interests. With the
 researcher’s prerogative, I have not usually posed the research question so as to
 attempt to seek an explicit answer like a judge. Rather, I have sought principles and
 considerations and contemplated a balance between them. Applying them in a specific


Geiger (ed),Research Handbook on Human Rights and Intellectual Property(Edward Elgar 2015)
 126ff.


30 That is, according to Koskenniemi, such interpretations could be those that best reflect the legal
 system’s internal value coherence (see n49). See also Tuori,Critical legal positivism(n25) 304–07.


In some parts of this study, there is also a suggestion of unmasking rather than normative criticism,
 ie, being satisfied with exposing and explicating issues rather than indicating a desirable direction
 of change; see Kaarlo Tuori,Ratio and Voluntas: The Tension Between Reason and Will in Law
 (Ashgate 2011) 27–28, 70.


31 This is also discussed in Section2.4(on the number and difficulty of identifying the legal sources
 and on empirical uncertainty). For example, Marcus Norrgård, ‘The Role Conferred on the National
 Judge by Directive 2004/48/EC on the Enforcement of Intellectual Property Rights’ (2005) 6
 ERA Forum 503, 511–14 calls for balancing based on inter alia fundamental rights, 
 context-sensitivity, and the comparative method. See also eg Ansgar Ohly and Justine Pila (eds),The
 Europeanization of Intellectual Property Law: Towards a European Legal Methodology(OUP 2013);


Taina Pihlajarinne, ‘Eurooppalaisen tuomioistuinkäytännön hyödyntäminen immateriaalioikeuden
 tutkimuksessa’ (2012) 110 Lakimies 547, 551, 556.


32 On the impossibility of semantic interpretation, see n46onward.


33 Hesselink (n 20) 31. For example, case law and legal scholarship as sources of law do not
depend on formal recognition, but merely on whether they are convincing in substance. Similarly
Van Hoecke, ‘Legal Doctrine: Which Method(s) for What kind of Discipline?’ (n17) 12, separates
authoritative and normative sources.


case would be an adjudicative task. While I often make an explicit determination, on
 some occasions I have left the issue open.34


Methods of comparative law have also been applied in this overview and in
 particular in Articles IV and VI. Husa characterises the methods to different degrees.


The first degree consists of comparison in law drafting. The second means applying
 an external metric such as economic effectiveness. The third implies comparison
 within a field of law using an independent conceptual framework or a normative
 object of interest. The inquiry in the fourth degree is internal to comparative law,
 seeking explanations to differences and similarities; it is also possible that there is no
 normative or particular national or supranational object of interest. Finally, the fifth
 degree implies developing comparative law methods and theories.35 In this study, the
 method is also used to identify similarities and differences within a certain field of
 law.36 However, one needs to be sensitive to the differences in traditions of each legal
 system.37 The main import of national court rulings has been a source of inspiration
 for patterns and arguments.38 Therefore, national court rulings have not been given
 much normative value: the rulings and particularly their conclusions are not used to
 argue for a specific interpretation one way or another.39 Because the object of interest
 is not trying to predict the outcome of future judgements, the value of arguments
 and patterns in national judgements is of a more general kind.40 All in all, in Husa’s


34 In contrast, I go further than ‘de sententia ferenda’ research, in which one characteristically needs
 to consider many conflicting principles, analogies, and practical reasons. In that context, choosing
 among multiple acceptable interpretative options is a matter of purposefulness rather than legality.


See eg Olli Norros,Vahingonkorvaus arvopaperimarkkinoilla(WSOYpro 2009) 12. That in turn
 provides more explicit proposals than ‘argument-developing dogmatic study’, where the lack of
 sufficient legal support prevents any answer; see eg Mika Hemmo,Sopimus ja delikti: tutkimus
 vahingonkorvausoikeuden vastuumuodoista(Lakimiesliiton Kustannus 1996) 10–11 and critically
 Norros (n34) 14–15.


35 Jaakko Husa,Oikeusvertailu(Lakimiesliiton Kustannus 2013) 172–73.


36 Esin Örücü, ‘Developing Comparative Law’ in Esin Örücü and David Nelken (eds),Comparative
 Law: A Handbook(Hart 2007) 46.


37 Pihlajarinne, ‘Eurooppalaisen tuomioistuinkäytännön hyödyntäminen immateriaalioikeuden
 tutkimuksessa’ (n 31) 554. Because of harmonisation of substance provisions, the most 
 sig-nificant differences concern procedural law and legal traditions; see also eg Örücü (n36) 51, 57;


Konrad Zweigert and Hein Kötz,Introduction to Comparative Law(Tony Weir tr, 3rd edn, OUP
 1998) 24–25.


38 Hesselink (n20) 39. Similarly, according to Koen Lenaerts, ‘Interlocking Legal Orders in the
 European Union and Comparative Law’ (2003) 52 ILQ 873, 879 and Zweigert and Kötz (n37)
 15, 20, the methodology is used for ‘enriching the supply of solutions’. Likewise, see Pihlajarinne,


‘Eurooppalaisen tuomioistuinkäytännön hyödyntäminen immateriaalioikeuden tutkimuksessa’


(n31) 551, 555, 558 and on obtaining awareness of foreign solutions, see Örücü (n36) 55.


39 Pihlajarinne, ‘Eurooppalaisen tuomioistuinkäytännön hyödyntäminen immateriaalioikeuden
 tutkimuksessa’ (n31) 555–56.


40 I do not commit to so-called legal realism as a frame of interpretation, and therefore judgements
from national courts are of less importance. The question of sources of law will be expanded in
Section2.4. More generally on analytical legal realism, see eg Siltala,Law, Truth, and Reason
(n22) 145–63; Aarnio,Reason and Authority(n21) 62–74.


typology, the comparison occurs at the third and fourth degree due to the object of
 interest surpassing normative inquiry.


Doctrinal study has been used to a greater or lesser extent in all Articles except II,
in which the perspective has been socio-legal study as applied to law drafting, using
in particular critical legislative theory and Pierre Bourdieu’s power theories.41 Article
IV examines the case law in the United Kingdom almost exclusively. Article VI surveys
the case law from all EU/EEA states from a particular perspective. A normative focus
and providing explicit resolutions is strongest in Articles III and V, while Articles IV
and VI are more argumentative and more issues had to be left open for case-by-case
consideration.
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