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                                                                                        3.3 The rights and interests of different parties

                                                                3.3.1 Fundamental rights at stake

                                
                    The courts’ role is to interpret fundamental rights in specific circumstances rather than
 in the abstract. This focuses the inquiry on ‘the question of what interests parties have
 in applying a particular fundamental right’, ie, to more specific interests rather than
 merely rights in general.207


The state implements an enforcement mechanism or imposes an order at the
 request of and to further the private interest of an IPR holder. This essentially portrays
 a horizontal clash of interest as a vertical one. For example, in website blocking the
 basis for applying the EUCFR and proportionality analysis is the vertical provision
 in Article 8(3) of the Infosoc Directive and the corresponding Enforcement Directive
 provisions. This avoids portraying the balancing situation as a horizontal fundamental
 rights conflict, which might more easily invite parties to contest the horizontal direct


206 Ibid, 25–26.


207 Besselink, ‘The Protection of Fundamental Rights Post-Lisbon’ (n109) 21. In consequence, both
terms are mentioned to underline the need for more depth rather than simply abstract rights.


and/or indirect effect of the directives.208 The EUCFR is likewise applied to other
 mechanisms, as they fall within the scope of EU law. Nonetheless, both public and
 private interests affecting the evaluation of these provisions should be considered and
 distinguished.


The private interests at stake are very significant. So far the CJEU has had a
 tendency to resolve these issues as limitations of fundamental rights rather than as a
 matter of secondary legislation.209 The protection of property and the right to effective
 remedy of IPR holders (Articles 17 and 47 EUCFR), the freedom of expression of
 users (or information, Article 11 EUCFR), privacy and the protection of personal data
 (Articles 7 and 8 EUCFR), the freedom of intermediaries to conduct a business (Article
 16 EUCFR), and the website operator’s rights (such as the right to a fair trial, Article
 47 EUCFR) may be impacted.210 As will be observed, the users and website operators
 are typically not consulted, and their interests must be otherwise considered.211


An associated public interest can usually also be detected behind each private
 interest – and likewise public interests are affected by the most prominent private
 interests. There may also be other public interests. For example, inUPC Telekabel Wien
 freedom of expression in general and the democracy principle were explicitly accepted
 as public values to be afforded protection.212 Other so-called collective goods or social
 functions may also be identified; these may limit excessive tendencies of IPR through
 fundamental rights balancing.213 States must also provide adequate protection against


208 Daniel Sarmiento, email correspondence to author (13 May 2014). Nonetheless, even if the
 situation was considered horizontal, the EUCFR could be applied to the interpretation of existing
 provisions; see Section3.2.3.


209 Husovec, ‘CJEU allowed website-blocking injunctions with some reservations’ (n23) 632, although
 inScarlet Extended(n202) para 40 it was held that the secondary legislation prohibited such
 general monitoring; fundamental rights evaluation did not change this finding; see Mylly, ‘The
 constitutionalization of the European legal order’ (n119) 114–16; Article VI (para 31 note 59).


The interpretation of substance provisions of secondary legislation is discussed in Section3.1and
 principles in Section3.4.


210 Scarlet Extended(n202) paras 46–52;UPC Telekabel Wien(n44) paras 47, 49–50, 55–56 and
 UPC Telekabel Wien (Opinion)(n22) paras 81–82. On copyright (now) being placed on a level
 playing field alongside other fundamental rights and ‘construction of a broader conceptual arena
 where conflicting rights can openly vie against each other on equal terms’, see Angelopoulos, ‘Are
 blocking injunctions against ISPs allowed in Europe?’ (n8) 814 and references. In contrast, Mylly,


‘The constitutionalization of the European legal order’ (n119) 116, 130–31 calls for recognising
 some rights as more important than others.


211 Sandfeld Jacobsen and Salung Petersen (n100) 181.


212 UPC Telekabel Wien(n44) para 56, more explicitly inUPC Telekabel Wien (Opinion)(n22) paras
 82, 108. In particular, the measures should only affect illegal material according toYildirim v
 Turkey(n126).


213 See eg Mylly, ‘Intellectual property and fundamental rights: Do they interoperate?’ (n 119)
190–93; Christophe Geiger, ‘Fundamental rights, a safeguard for the coherence of intellectual
property law?’ (2004) 35 IIC 268, 270; Christophe Geiger, ‘The Social Function of Intellectual
Property Rights, Or how Ethics can Influence the Shape and Use of IP law’ in Graeme B Dinwoodie
(ed), Intellectual Property Law: Methods and Perspectives(SSRN Version, Edward Elgar 2013)
10–11, 19–20. Different conceptions of the social function also affect the conclusions derived
(ibid). In general, see Geiger, ‘’Constitutionalising’ intellectual property law?’ (n119) 385–89,
397–406. The social function of property rights is also acknowledged in Case C-280/93Germany


the conduct of private parties that violate the rights of others to avoid being in breach
 of EU law. This includes providing access to effective remedies for infringement.214
 What precisely ‘effective’ requires is open to debate.215


The website operator’s rights have usually been given little weight. The right
 to a fair trial in particular is impacted especially if the operator actually wanted to
 appear in court. So far, the operators have typically remained anonymous, evaded
 the summons (if any), and have not asserted their rights. Indeed, in practice the
 rights are relevant in the case of assertion. However, procedural rules typically
 require that courts must still consider operator interests to some degree, because they
 are not otherwise represented. This may also incur delays and complexity in case
 management.216


Typically only the IPR holder and the intermediary are parties to the proceedings.217
 This provides for a further argument against treating this case as a horizontal conflict
 of interest: private party autonomy cannot be asserted, given that not all the affected
 parties are present or even summonsed.218 Further, even if parties to the proceedings


v CouncilEU:C:1994:367, para 78. See also Griffiths, ‘Constitutionalising or harmonising? The
 Court of Justice, the right to property and European copyright law’ (n119) 67.


214 The principle of effective remedies at least traditionally applies only to procedural and remedial
 situations. Given that there are specific provisions of injunctions in substantive law, the applicability
 of the principle is questionable; see Section3.2.3and Leczykiewicz (n193) 486–87, also referring
 to Case 222/86Unectef v HeylensEU:C:1987:442, para 14; Case 222/84Johnston v Chief Constable
 EU:C:1986:206, para 18. More generally, the principle of effectiveness has been argued to possibly
 result in unexpected legal obligations, unexpected remedies, and unexpected lack remedies, the
 extent of which depend on the methods of interpretation at the national level; see Peter Rott,


‘The Court of Justice’s Principle of Effectiveness and its Unforeseeable Impact on Private Law
 Relationships’ in Dorota Leczykiewicz and Stephen Weatherill (eds),The Involvement of EU Law in
 Private Law Relationships(Hart 2013) 186–88, 196. In general, see also Tridimas,The General
 Principles of EU Law(n165) 450–52.


215 Article 47 EUCFR could be argued to apply if a Member State fails to protect the substantial
 rights at issue; however, this should only occur in exceptional cases; see Chantal Mak, ‘Rights and
 Remedies: Article 47 EUCFR and Effective Judicial Protection in European Private Law Matters’ in
 Hans-W Micklitz (ed),Constitutionalization of European Private Law(OUP 2014) 243, 253. For
 example, being able to file a request to impose orders to an intermediary established in the state
 for activities occurring outside EU territory might be sufficient, as supported byUPC Telekabel
 Wien (Opinion)(n22) para 57; see n43. In contrast, it would be paradoxical if ‘effectiveness’


required that requests be granted.


216 From the procedural perspective, this was briefly discussed previously in n 94. See Husovec,


‘Injunctions against Innocent Third Parties’ (n8) paras 33–38, and in UK case law the court’s
 acknowledged duty to consider unrepresented parties; see Article VI (paras 48–49) andDramatico
 Entertainment (no 2)[2012] EWHC 1152 (Ch), para 11. On websites funded by advertisement
 income being within the scope of the E-Commerce Directive and being subject to the 
 require-ments of Article 5 on providing particular contact information, see Case C-291/13Papasavvas
 EU:C:2014:2209, paras 26–30.


217 See Article III (at 893–95) and as a case for restraint, Article IV (at 287); Sandfeld Jacobsen and
 Salung Petersen (n100) 171–75. Likeibid, 173–74, Daly (n48) 201, observes that the ISP usually
 has no incentive to fight such applications. This will be discussed further in Section4.2.1.


218 Similarly in Godt (n 110) 215, ‘in contrast to the founding principles of private law, private
 autonomy and contractual freedom, IP is in essence regulatory’. See also Micklitz, ‘Introduction’


(n120) 17.


were in agreement, they could not dispose of public interest or the rights of others.219
 These varying interests are illustrated in Table3.1. While the private/public division
 is somewhat problematic, for example because the public interest is dictated by
 particular private interests, the table illustrates different perspectives without any
 normative implications.220


Table 3.1: Private and public interests for the stakeholders
 Private interests Public interests
 IPR holder Protection of property, 


ef-fective protection Sufficient protection, 
 inno-vation policy, culture


Connectivity provider Freedom to conduct a 
 busi-ness (and protection of
 property)


Market economy, network
 neutrality


User Freedom of expression, 


pro-tection of personal data Democracy, freedom of 
 ex-pression in general, culture
 Website operator Freedom of expression, fair


trial (and business 
 free-dom)


Enforcing national policies
on foreign sites
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